





XUM 


Vou. 34 


THE CENTRAL LAW JOURNAL. 227 








The Central Law Journal. 








ST. LOUIS, MARCH 18, 1892. 











The decision of the Supreme Court of the 
United States in what is known as the Thayer- 
Boyd contested election case, involving the 
title to the office of governor of Nebraska, is 
of greater political than legal interest. The 
question in the case was as to the qualifica- 
tion of Boyd for the office, it being claimed 
that he was not a citizen at the time of the 
election by reason of the fact that his father 
who came to this country as a foreigner never 
perfected his naturalization papers. 

The Supreme Court of Nebraska held that 
he was not legally qualified. All but two 
of the judges of the United States Supreme 
Court concur in deciding that the State Su- 
preme was wrong and in reversing its judg- 
ment. The ground of this decision was that 
when a foreigner takes the oath declaring an 
intention to become a citizen of the United 
States, his minor sons thereby acquire an 
inchoate status as citizens; and if they attain 
majority before their father completes his 
naturalization, that status is capable of being 
converted into complete citizenship by other 
means than the direct application provided 
for by the naturalization laws, and that con- 
gress, by the admission of Nebraska as a 
State, effected collective naturalization of its 
foreign born inhabitants as citizens of the 
United States. 

The dissenting opinion of Justice Field 
is of special interest, because he takes 
the ground that the Supreme Court of the 
United States has no jurisdiction to determine 
a disputed question as to the right to the 
governorship of a State, however the ques- 
tion may be decided by its authority right 
or wrong. He holds that the States, by the 
express declaration of the tenth amendment to 
the constitution, are independent political 
communities except as to such powers as are 
ceded to the general government or prohib- 
ited to them by the constitution; and that 
the powers of the general government to in- 
terfere with the administration of affairs of a 
State and its officers extend only so far as 
may be necessary to secure to it a republican 
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form of government or to protect it against 
invasion and domestic violence. Nor does 
Justice Field consider that the fact, that one 
of the qualifications prescribed by a State for 
its officers can only be ascertained and es- 
tablished by considering the provisions of a 
law of the United States, authorize interfer- 
ence by the general government with the ac 
tion of the State. These objections of the 
dissenting justice to the position taken by 
the majority of the court, are sustained by 
the practical consideration which he suggests 
that there is no power to enforce upon the 
State of Nebraska the decision of the Su- 
preme Court of the United States. ‘‘How 
could this court’’ he asks, ‘‘in case of refusal 
of the incumbent to vacate his office, enforce 
its order? An attempt to do so by force 
would not be sustained by the executive or 
by congress or by the people.’’ He could 
see ‘‘only mischief and trouble to follow from 
the assertion of any such power over the au- 
thorities of a State as is claimed in this case.’’ 





United States Judge Parker, in a recent 
charge to a grand jury states that the en- 
forcement of criminal law in this country is 
by no means a perfect success. For example, 
the number of known murders committed dur- 
ing the lasttwo years was 10,196, and only 552 
of the murderers suffered death for the crime. 
Moreover, of these 552, only 230 were exe- 
cuted in pursuance of law, while 322 were 
disposed of by the lynching process. Judge 
Parker, estimates that the undiscovered mur- 
ders out number the discovered ones, which 
goes to show that hardly one homicide in 50 
is duly punished. The same is true in a re- 
lative degree of other crimes. A large pro- 
portion of them are never detected ; a major- 
ity of the guilty parties are never caught, 
even when their identity is known and in the 
cases of those who are arrested and tried, 
more are acquitted than convicted. There 
must be grave defects in our system of crim- 
inal jurisprudence or this remarkable failure 
of justice would not ensue. Though pro- 
vided with courts and officers in abundance 
they do not serve the purpose of bringing 
evil-doers to judgment and punishment witt 
proper celerity and certainty. In the opinion 
of Judge Parker there are several reasons fo 
this unsatisfactory condition. The careless- 
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ness of courts, the prevalence of perjury, the 
use of corrupting influences and above all the 
indifference of the people to terrible crimes 
are some of the sources of the mischief that 
he mentions. It is not to be doubted that 
the courts are too much disposed to let crim- 
inals escape on technical grounds and it is 
also true that there is too much delay and un- 
certainty in the administration of criminal 
justice. But the people themselves are much 
to blame for the condition of things. Pub- 
lic sentiment is the controlling force in this 
matter and the laws will be enforced with 
more success whenever that sentiment de- 
mands such action with firmness and earnest- 
ness. 





NOTES OF RECENT DECISIONS. 


DeatH BY Wroncrvut Act—Wnho may SUE 
—Conriict or Laws.—lIt is held by the Su- 
preme Judicial Court of Massachusetts in 
Higgins v. Central New England & W. R. 
Co., 29 N. E. Rep. 534, that where a person 
domiciled in Massachusetts is killed in Con- 
necticut, his administrator appointed in Mas- 
sachusetts may sue in that State on the cause 
of action given by Gen. St. Conn. ¢ 1008 
which provides that ‘‘all actions for injury to 
the person * * * shall survive’’ to the 
administrator. Barker J., says: 

The plaintiff’s intestate was domiciled in Massachu- 
setts, where the plaintiff was appointed administrator. 
This being the principal administration, the plaintiff 
succeeded as well to every right of action of the de- 
ceased which survived as to his other personal prop- 
erty. Upon the question whether such an adminis- 
trator takes a right of action by succession from his 
intestate, it is immaterial that the right arose under 
the statute of a foreign State rather than under the 
common law or the statutes of this State; just as the 
fact that the intestate’s chattels or merchandise had 
been acquired or were held under the statutes of a 
foreign State, rather than under the law of his domi- 
eile, is immaterial upon the question whether such 
merchandise or chattels pass to the administrator. 
Such an administrator is entitled to the aid of our 
courts, if they have jurisdiction of the necessary 
parties, in collecting and reducing into money the 
property which he takes by succession, whether goods, 
chattels, or choses in action. Suits brought to en- 
force rights of action which the deceased had, and 
which survived and passed from him to his adminis- 
trator, differ essentially from those which this court 
refused to entertain in Richardson v. Railroad Co., 98 
Mass. 8, and in Davis v. Railroad Co., 143 Mass. 301, 
& N. E. Rep. 815. In Richardson’s Case an adminis- 
trator appointed here sought to enforce in our courts 
a cause of action which his intestate never had, which 
had not passed to the administrator by succession, 





and which the statutes of another State had caused to 
spring up at the death of the intestate, and had pro- 
vided might be brought by and in the names of bis 
personal representatives, for the exclusive benefit of 
his widow and next of kin. In Davis’ Case the in- 
testate hada right of action in his life-time, by the 
common law of Connecticut, where he was injurel; 
but by the law of Connecticut his right of action did 
not survive, and was extinguished at his death, while 
a penal action created by statute was substituted for 
it in that State. In the present case the plaintiff’s in- 
testate is alleged to have been instantly killed in Con- 
necticut by the defendant’s negligence. It is con- 
ceded that the statute of that State makes the defend- 
ant liable to pay damages for the injury which caused 
his death. Can his administrator sue here to recover 
such damages? The Connecticut statute places 
in one category ‘‘all actions for injury to the person, 
whether the same do or do not instantaneously result 
in death,” and all actions “to the reputation or to the 
property, and actions to recover damages for injury 
to the person of the wife, child, or servant of any 
person;” and provides that all shall survive to the 
executor or administrator. Gen. St. Conn. 1888, § 
1008. One evident purpose of this statute was to give 
to actions for injuries resulting in instantaneous 
death the same incidents as actions which survive. Itis 
grouped with actions which survive for other injuries 
to the person, and for injuries to reputatation and to 
property, and all are said to survive. The putting in 
operation of the negligent or unlawful forces which 
cause instantaneous death is a wrong to the person 
killed, which, by more or less of appreciable time, 
precedes his death. If the law of the country where 
such a wrong is committed gives tothe person killed 
a right of action, and provides that it shall survive to 
his administrator, there is no difficulty in considering 
that the deceased had that right of action atthe in- 
stant when he was vivus et mortuus, and that by ex- 
press provisions of law it is made to survive and to 
pass to his administrator. This the statute referred to 
has plainly attempted to do. As was held in Davis v. 
Railroad Co., ubi supra, it is the right of each State 
“to determine by its laws under what circumstances 
an injury tothe person will afford a cause of action.”’ 
Viewing this statute of Connecticut as a whole, it 
plainly puts such causes of action as the present upon 
the footing of personal actions which survive, and 
which are everywhere considered transitory; that is, 
they go with the person who has the right of action 
where he goes, and are enforceable in any form ac- 
cording to its rules of procedure. If they survive, 
such actions, like other personal estate, are con- 
sidered to have situs in the place of domicile, and to 
pass to the administrator there appointed. Viewing 
the causes of action with which the Connecticut stat- 
ute deals in connection with the one now sued on, our 
own statutes of survivorship are similar. There is 
therefore nothing in the nature of the cause of action, 
as so far developed, to prevent our courts from en- 
tertaining it upon principles generally recognized. 

Assuming that the cause of action is one not existing 
at the common law, but created by the statute of 
another State, we have seen that it is transitory, and 
that it survives and passes from the deceased to his 
administrator. When an action is brought upon it 
here, the plaintiff is not met by any difficulty upon 
these points. Whether our courts will entertain it 
depends upon the general principles which are to be 
applied in determining the question whether actions 
founded upon the laws of other States shall be heard 
here. They require that, in cases of other than penal 











VoL. 34 


THE CENTRAL LAW JOURNAL. 


229 








actions, the foreign law, if not contrary to our public 
policy or to abstract justice or pure morals, or calculat- 
ed to injure the State or its citizens, shall be recognized 
and enforced here, if we have jurisdiction of all 
necessary parties, and if we see that, consistently with 
our own forms of precedure or law of trials, we can 
do substantial justice between the parties. If the 
foreign law is a penal statute, or offends our own 
policy, or is repugnant to justice or good morals, or is 
ealculated to injure this State or its citizens, or if we 
have not jurisdiction of parties who must be brought 
in to enable us to give a satisfactory remedy; or if, 
under our forms of procedure, an action here cannot 
give a substantial remedy, — we are at liberty to de- 
cline jurisdiction. Blanchard v. Russell, 13 Mass. 1, 6; 
Prentiss v. Savage, Jd. 20, 24; Ingraham v. Geyer, Jd. 
146; Tappan v. Poor, 15 Mass. 419; Zipcey v. Thomp- 
son, 1 Gray, 248, 245; Erickson v. Nesmith, 15 Gray, 
221, 4 Allen, 233, 286; Halsey v. McLean, 12 Allen, 438, 
443; New Haven Horse-Nail Co. v. Linden Springs 
Co., 142 Mass. 349, 353, 7 N. E. Rep. 773; Bank v. 
Rindge, 154 Mass.—,27 N. E. Rep. 1015. Applying 
these rules, we find no sufficient reason for declining 
to entertain the present action. 


Equity — CANCELLATION OF CoONTRACT— 
CompounDInG FeLony.—In Rock v. Matthews, 
14S. E. Rep. 137, the Supreme Court of 
West Virginia holds that equity will not en- 
tertain a bill to cancel instruments of indebt- 
edness given under an agreement to com- 
pound a felony or stifle its prosecution as the 
parties are in pari delicto. Upon the law of 
the case the court says: 

The first question arising on the face of the bill is, 
does the bill show ground for cancellation of the deed 
of trust and note? The bill charges that they were 
made for compounding, o: with the expectation of 
preventing and stifling, a criminal prosecution, and 
are therefore void as against public policy. Accord- 
ing to the bill, the parties who gave the note and deed 
of trust were as fully aware of the character of the 
transaction and illegal purpose as were the benefi- 
claries under those instruments, and were partici- 
pants in the transaction. Can they have relief, or are 
they precluded because equally guilty with their ad- 
versaries? Mr. Pomeroy, in his late elaborate and 
learned work on Equity Jurisprudence (volume 1 § 
402), says: ‘*Wherever a contract or other transaction 
is illegal, and the parties thereto are, in contemplation 
of law, in pari delicto, itis a well settled rule, sub- 
ject to only a few special exceptions depending upon 
other considerations of policy, that a court of equity 
will not aid a particeps criminis, either by enforcing 
the contract or obligation while yet it is executory, or 
by relieving him against it by setting it aside, or by 
enabling him to recover the title to property which he 
has parted with by its means. The principle is thus 
applied in the same manner where the illegality {s 
merely a malum prohibitum, being in contravention 
to some positive statute, and when it is malum in se, 
as being contrary to public policy or good morals.” 
In the latter class he ranks compounding felony. It 
is a known maxim tbat he who comes into equity must 
come with clean hands. Lord Chief Justice Wilmot 
said that “allewriters upon our law agree in this: no 
polluted hand shall touch the pure fountain of Jus- 
tice:’? acd that those so entering the temple will be 





expelled with the anathema, ‘Procul O procul este, 
pre !? Inthe Supreme Court of Massachnsetts, 
n Atwood v. Fisk, 101 Mass. 363, the principle is well 
stated, thus: ‘‘The meaning of the familiar maxim, in 
paridelicto potoir est conditio defendentis, is simply 
that the law leaves the parties where they stand; not 
that it prefers the defendant to the plaintiff,but that it 
will not recognize a right of action, founded on the 
illegal contract, in favor of either party against the 
other. They must settle their own questions in such 
cases without the aid of courts.”’ In Capehart v. Ran- 
kin, 3 W. Va. 571, it was held that courts will notaid 
parties to illegal contracts, which are executory only, 
to recover thereon, and, where it is executed, a court 
will not aid a particeps criminis in setting it aside. 
See Dodson v. Swan, 2 W. Va. 511. In Helsley v. 
Fultz, 76 Va. 671, it was held to be arule of courts of 
equity ‘‘not to assist one wrong-doer against another;”’ 
that, if the agreement be éxecutory, it will neither be 
enforced or canceled; if executed it will not be set 
aside, and the property restored; that “‘in all such 
cases the parties will be left as they placed them- 
selves.” On this principle, in Atwood v. Fisk, supra, 
the Supreme Court of Massachusetts held that a bill 
in equity will not lie to compel the surrender or can- 
cellation of a promissory note, and a mortgage to se- 
cure it, on the ground that the consideration for them 
was a promise of the payee to forbear to prosecute 
for embezzlement. In Smith v. Rowley, 66 Barb. 503, 
a wife sought to annul a deed conveying property to 
prevent the prosecution of her husband; but she was 
refused relief because the contract was against public 
policy, and she a participant. In Allison v. Hess, 28 
Iowa, 389, a conveyance had been made to compound 
the felony of a son; and the court refused relief, say- 
ing: ‘The rule seems to be well settled that where a 
contract is illegal, whether because it is malum in se 
or malum prohibitum, the law will not afford affirma- 
tive relief to either, but leave the parties as it found 
them.” In Railroad Co. v. Mathers, 71 111.598, held that, 
if a party convey estate in consideration of doing an il- 
legal act, no relief will be given. In Haynes v. Rudd, 
102 N. Y.372, 7 N. E. Rep. 287, held: “One cannot main- 
tain an action to recover money paid ona note wholly 
or partly to compound a felony, though the note was 
procured by duress and undue influence.” There was a 
threat to accuse ason of crime. The court said that 
it could not agree with the doctrine that if the party 
was influenced by duress, and at the same time both 
parties intended compounding a felony, they were 
not in pari delicto, and that it was enough that the 
vice of compounding was part of the contract, operat- 
ing in the minds of both parties, thus placing them on 
an equality. Same principle in Swartzer vy. Gillet, 1 
Chand. (Wis.) 207, 2 Pin. 238; Harrington v. Bigelow, 
11 Paige, 349. 

But it is argued for appellants that while the doc- 
trine above stated may be true as to contracts com- 
pletely executed as where money has been paid on the 
illegal contract, or property has been actually passed — 
under it, yet it does not apply where the debt has not 
been paid, as here. Itis said that the proper words 
of the maxim are, ‘‘in pari delicto melior est conditio 
possidentis, not defendentis;”and, where the word “‘de- 
fendentis’’ is used, it is to be regarded as equivalent to 
“possidentis;” and thus it shields only one who has 
become the possessor under a completely executed 
contract of the thing sought to be reclaimed by the 
suit, and does not apply where the contract has not 
been executed, and the defendant has not possession; 
that in this case, as the debt has not been paid, the 
maxim does not apply. It,seems to me that the true 
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expression of this great equity maxim is, “‘in pari de- 
licto potior est conditio defendentis vel possidentis.” 
But it is differently stated in different books. In 1 
Story Eq. Jur. § 63, the closing words are “possidentis 
et defendentis” while in section 298 they are ““defenden- 
tis et possidentis.”” In Broom Leg. Max. 290, it reads, 
“in pari delicto potior est conditio possidentis, (or 
defendentis),’? while on page 729 it is **potior est con- 
dito possidentis.” In Black, Law Dict. it is, ‘in pari 
delicto potior est conditio possidentis (defendentis.)”” 
In Bouv. Law Dict. it is, “in pari delicto potior est 
conditio defendentis (or possidentis.) But, though a 
critical comparison of these differing expressions of 
the maxim would suggest distinctions, they would be 
rather refined. I think the meaning is that, where 
the maxim applies, it leaves the possessor of the prop- 
erty in possession, or favors a party defending by 
simply refusing to interfere. But in this case it is 
immaterial, as I regard the defendant as “possessing” 
the property sued for. I regard it, so far as the par- 
ties to the contract are concerned, as completed. The 
deed of trust has passed the legal title to the trustee, 
leaving the grantors only an equity of redemption. If 
it were not an absolute conveyance of the absolute 
estate, certainly the maxim would apply. The party 
could not sue on the note; but the debt is one thing, 
the deed of trust another. A deed of trust is, in ef- 
fect, a mortgage; needing, however, no application to 
a court to foreclose it. It is laid down that though 
a mortgage upon an illegal consideration is void, so 
that a court will not aid the mortgage in its enforce- 
ment, yet it “will not aid the mortgagor to obtain a 
cancellation of the incumbrance. Both parties are 
left without remedy when the contract is one prohib- 
ited as immoral or against public policy.” 1 Jones, 
Mortg. § 619. In this case the plaintiffs ask distinct 
affirmative relief, and have to plead the illegal contract 
as aground of such relief, which fact is generally 
regarded as a test of the applicability of the maxim. 
Great stress is laid by counsel for appellant upon the 
case of Kipwith v. Strother, 3 Rand. (Va.) 214, sus- 
taining a bill to enjoin a judgment for a gaming debt. 
The statute expressly declared a judgment for a gam- 
ing debt void. I do not, however, question, in view 
of the doctrine laid down in 1 Story, Eq. Jur. § 303, 
and in White v. Washington, 5 Grat. 649, and Shields 
v. McClung, 6 W. Va. 91, that equity will give relief 
in gaming contracts, as exceptions to the principle 
expressed in the maxim above quoted; but this inter- 
ference in gaming contracts is an exception to the gen- 
eral rule to further a public policy, the courts having 
concluded that such policy is better subserved by giv- 
ing active relief. Inthe United States Supreme Court, 
in Samplev. Barnes, 14 How. 70, where a judgment was 
sought to be enjoined on the ground that the contract 
was illegal, the court refused relief “‘because the com- 
plainant was in pari delicto with the other party.” 
Now, this is authority not only for the application of 
the general principle above stated, but it shows that 
the fact that the plaintiff had not yet paid over the 
money, but yet possessed it, as in this case, did not 
save him from the maxim, and give him a place in 
court; it shows that the court simply left the parties 
where it found them, because they were in pari de- 
licto. So, the bill itself shows a case calling for the 
expulsion of the plaintiffs from a court of equity. 


CriminaL Triat—Dvty or PROSECUTOR TO 
Catt aLt Wirnesses.—In Hill v. Common- 
wealth, the Supreme Court of Appeals of 





Virginia decide that in a prosecution for 
felonious shooting, the refusal to require 
the prosecution to call a certain witness who 
was present when the shooting occurred is 
not error, it being for the representative of 
the commonwealth to say what witnesses shall 
be called in criminal prosecutions. Lewis, 


P. says: 

Objection is made to the refusal of the trial judge to 
compel the girl, Fannie Owens, to be called as a wit- 
ness for the commonwealth, on the broad ground 
that the prosecution is bound to call every witness 
present at the transaction which is the subject of the 
indictment. But we do not concur in this view. Such 
has not been the practice in Virginia, nor can the rule 
contended for be maintained upon principle. The 
name of the girl was not on the indictment as a wit- 
ness, nor is this a case of homicide. The contention, 
therefore, goes even further than the rule established 
in England, where the rulings of the courts in matters 
of this sort have been very liberal to defendants, owing 
largely, no doubt, to the fact that not until recently 
have persons indicted in that country bad the unre- 
stricted right to be represented by counsel,—a reason 
that has never existed with us. Usually, both in 
England and in this country, the prosecutor calls all 
the witnesses on the back or at the foot of the indict- 
ment, but there is no positive rule, in a case like the 
present, requiring it. Roscoe accurately lays it down 
as a rule deducible from the English decisions, in 
eases other than cases of homicide, that, although a 
prosecutor was never in strictness bound to call every 
witness whose name is on the back of the indictment, 
yet it is usual todo so, in order to afford the prisoner 
an opportunity to cross-examine them; and, if the pros- 
ecutor will not call them, the judge in his discretion, 
may. But the prosecutor, he says, ought to have all 
such witnesses in court, so that they may be called 
for the defense, if they are wanted for that purpose. 
If, however, he adds, they are called for the defense, 
the person calling them makes them his own wit- 
nesses. 1 Rose. Crim. Ev. 139, citing Rex v. Sim- 
monds, 1 Car. & P. 84, Rex v. Whitbread, Jd. 84, note; 
Rex v. Bodle,6Car. & P. 186; Reg. v. Woodhead, 2 
Car. & K. 520; Reg. v. Cassidy, 1 Fost. & F.79. In 
the subsequent case of Reg. v. Edwards, 3 Cox, Crim. 
Cas. 82, the rule, if not modified, was, in one particu- 
lar at least, stated more guardedly. In that case, 
which was an indictment for forgery, Mr. Justice 
Erle, before whom the case was tried, denied an ap- 
plication on the part of the prisoner’s counsel to 
have all the witnesses on the back of the bill called 
for the crown, that he might have an opportunity of 
cross-examining them, saying: “‘There are, no doubt, 
cases in which a judge might think it a matter of 
justice so to interfere; but, generally speaking, we 
ought to be careful not to overrule the discretion of 
counsel who are of course, more fully aware of the 
facts of the case than we can be.” In cases of homi- 
cide, the English rule, as the author above mentioned 
says, is that every witness who was present: at the 
transaction ought to be called for the crown, whether 
their names are on the back of the indictment or not. 
Theleading case on this point is Reg. v. Holden, 8 
Car. & P. 606. In that case it appeared that the fatal 
blow was struck in the presence of the wife of the de- 
ceased and his ‘daughter. The name of the latter was 
not on the back of the indictment, and she was taken 
to the assizes by the other side. The widow was 


XUM 


oe ae a Le pk A 


j 











, 
‘ 


as 








XUM 


VoL. 34 


THE CENTRAL LAW JOURNAL. 231 








called as a witness for the crown, but the prosecutor 
announced his intention not to call the daughter, 
whereupon Patteson, J., observed: ‘She ought to be 
called. She was present at the transaction. Every 
witness who was present at a transaction of this sort 
ought to be called; and, even ff they give different ae- 
counts, it is fit that the jury should hear their evi- 
dence, so as to draw their own conclusion as to the 
real truth of the matter. The daughter was then 
called and examined. A similar rule has been recog- 
nized in Michigan. There it is held that, in cases of 
homicide, and in other cases where analogous reasons 
exist, those witnesses who were present at the trans- 
action, or who can give direct evidence on any ma- 
terial branch of it, should always be called by the 
prosecution, unless, possibly, where too numerous. 
Hurd v. People,25 Mich. 406; Wellar v. People, 30 Mich. 
16. But it is believed that in no other State in the 
Union has the rule been carried to this extent. 
Wharton, indeed, states the rule in pretty much the 
same terms. The prosecution, he says, is usually 
bound to call all the attainable witnesses to the trans- 
action under examination. Nor does he expressly 
confine the rule to cases of homicide, and he qualifies 
it only by saying that this is not necessary when it 
would produce an oppressive accumulation of proof. 
Whart Crim. Ev. (9th Ed.) § 448. He cites, besides 
the English and Michigan cases, State v. Smallwood, 
75 N. C. 104; State v. Magoon, 50 Vt. 338; and Winsett 
v. State, 56 Ind. 26. The last-mentioned case is not 
reported in 56 Indiana, nor have we been able to find 
it. The Vermont case does not touch the question, 
and the North Carolina case is an authority against 
the author’s position, being fully in accord with State 
v. Martin, 2 Ired. 101, to be mentioned presently. We 
cannot, therefore, without considerable qualification, 
approve the rule as laid down by this writer. In- 
deed, not only has such a rule of practice never pre- 
vailedin Virginia, but the great weight of American 
authority, and, we may add, the better reason, is op- 
posed to it. ; 

The English rule was distinctly repudiated in State 
v. Martin, supra, in an ableopinion by Chief Justice 
Ruffin, in the course of which he said: ‘The position 
that the State is bound to examine all the persons 
who were present at the perpetration of the fact, or 
to examine on the trial all witnesses who had been 
sent to the grand jury, has neither principle nor praé\ 
tice in this State to support it. The persons present 
are not the witnesses of the law, like persons who 
have attested a will. It is in the discretion of the 
prosecuting officer, as of any private suitor, what 
witnesses he will call. He examines such as he 
deems requisite to the execution of the public justice. » 
If others can shed more light on the controversy, or 
place it in anew point of view, it is competent to the 
prisoner to call them.’ In the Smallwood Case, 
supra, this doctrine was reaffirmed with emphasis. It 
was there deciared to besettled that the prosecutor is 
the sole judge of what witnesses he will call. It was 
added, however, that it does not follow that the jury 
cannot consider his omission to call witnesses who 
were present at the transaction, and draw from it any 
reasonable inference; though this remark, it is said, 
was not meant to imply ordinarily any inference ad- 
verse to the State may be drawn from such omission. 
In Morrow v. State, 57 Miss. 836, the question was 
whetber the State was bound, in a murder case, to 
call all the witnesses whose names were on the back of 
the indictment; and it was held that it was not. The 
court, however, seemed to be of opinion that the 


judge may, in his discretion, compel the prosecutor to { 





call witnesses present at the transaction, not volun- 
tarily called by him if in attendance, or easily attainable, 
where the interests of justice require it. In Bressler 
v. People, 117 Ill. 422,8 N. E. Rep. 62, which wasa 
case of larceny, the the Supreme Court of Illinois say: 
“Under our practice the people are not compelled to 
introduce all the witnesses whose names are on the 
back of the indictment. Ifthey fail to do so, aud the 
defendant introduces a witness whose name is thus 
indorsed, he becomes his witness.”” The same view 
was taken in State v. Eaton, 75 Mo. 586. “We see no, 
reason,” said the court in that case, “‘why the State’s 
attorney, acting under his official oath, and as much 
bound, as the representative of the State, to protect 
the innocent as to bring the guilty to justice, should 
not be left to his discretion as to what number and 
character of witnesses he will call for the State to prove 
an alleged crime against the accused.’’ To the same 
effect is Eason v. State, in the Supreme Court of Ten- 
nessee, 17 Amer. Law Reg. (N. 8S.) 315. In that case, the 
State having closed its case without calling the only wit- 
ness present at the homicide in question, the defend- 
ant moved that the State be compelled tocall him for 
cross-examination by the defendant, but the motion 
was overruled, and this ruling was affirmed. The 
court, after referring to and disapproving Hurd v. 
People, 25 Mich. 406, said it could see no reason why 
the State should be compelled to make out its case by 
the introduction of any particular witness, or to call 
all the witnesses present at the transaction; that, if 
the State fails to call a material witness, the defend- 
ant may call him, and thus get the facts before the 
jury. .The question was also considered in State v. 
Cain, 20 W. Va. 679, and the rule laid down by Chief 
Justice Ruffin in State v. Martin fully approved. The 
recent case of Selph v. State, 22 Fla. 537, although 
cited by the prisoner’s counsel in the present case is 
in conformity with these authorities. The court in 
that case concludes a discussion of the question in 
these words: “Our conclusion is that the counsel 
prosecuting for the State cannot be compelled to call 
all the witnesses who were present at the time of the 
commission ofan offense, or all whose names are on 
the indictment. We do not deny, however,’ it was 
added, “the right of the presiding judge, when 
prompted by sound discretion, to call .nd examine 
witnesses of his own accord, when the interests of 
justice demand it, whether the witnesses befor or 
against the State,and in such a case to permit coun- 
sel on both sides to cross-examine such witnesses.” 
s We have thus referred to some length to the au- 
thorities, not because we entertain any doubt on the 
subject, but because of the importance of the question 
asa matter of practice, and because it has not here- 
tofote been passed on by this court. It is obvious 
that the rule contended for by the prisoner would, if 
adopted, lead to very serious results in the adminis- 
tration of justice. If the prosecuting attorney were 
bound to call all attainable witnesses present at the 
transaction, he might often be compelled to introduce 
witnesses unworthy of credit, and yet not be per- 
mitted to impeach them. He might be unwittingly 
compelled to call confederates of the defendant, and 
thus, by his own evidence, win an easy victory for 
the accused, at the expense of justice. We think the 
proper rule is this: That it is for the representative 
of the commonwealth to say what witnesses he will 
call, and that this discretion ought not to be interfered 
with. If there be any material witness not called by 
the prosecution, the defendant may call him, and he 
is entitled, under the fundamental law of the State, to 
process tocompel the attendance of witnesses, and to 
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the benefit of coansel. It is, however, in the dis- 
cretion of the trial judge to call any witness who was 
present at the transaction, or whose name is on the 
indictment not called by the commonwealth, and, 
when so called, the witness may be examined or 
cross-examined by both sides, he not being the wit- 
ness of either party; but this discretion ought to be 
very cautiously exercised. 





BANKING — DISTINCTION BETWEEN 
DISCOUNTING AND PURCHASING. 


The decision of the Court of Appeals of 
Kentucky in Nicholson v. National Bank,! 
draws renewed attention to the shadowy dis- 
tinction between discounting a note and pur- 
chasing a note. The court hold that,under Rev. 
St. U. S. § 5136, authorizing a national bank 
to exercise the necessary powers to carry on 
the business of banking by discounting and 
negotiating promissory notes, etc., the pur- 
chase of a note from the payee, with the 
latter’s indorsement, is a purchase by dis- 
counting in the usual course of business, 
such as is authorized by the statute, and is 
not a purchase by barter and sale, as would 
be the case if the note was taken without in- 
dorsement, or by indorsement without re- 
course ; and that this is so, although the note 
is purchased but four days before maturity 
and at a lumping discount. Of the propriety 
of the decision there can be no doubt. What 
is doubtful in it is, that the court admitted 
the distinction taken by some of the courts 
between discounting and purchasing, which 
is believed to be too shadowy and unsubstan- 
tial to constitute a rule for the guidance of 
business men.’ 


117 S. W. Rep. 627. 

2 Bennett, J., in giving the opinion of the court, 
said: “There is no dispute about the fact that the note 
was made payable and negotiable at a bank organized 
in this State under a law of the United States; but the 
contention is, as said, that the purchase was not by 
discounting the note in the usual course of bank busi- 
ness, but by barter and sale; hence that the purchase 
was either ultra vires and void, or that the note, by 
reason of such purchase, was not placed on the footing 
vf a foreign bill of exchange, but it was subject to any 
defenses that the appellants were entitled to as against 
the payee. If the purchase of the note was by dis- 
counting it in the usual course of business—the busi- 
ness of discounting—and not by barter and sale, all 
controversy as tothe right of the appellee to recover 
its value as upon a foreign bill of exchange, is at an 
end. What, then,is a purchase by discount and a 
purchase by barter and sale? The first named is de- 
fined as follows: ‘By language of the commercial 
world, and the settled practice of banks, a discount by 





The distinction made in that case between 
the power to discount notes and the power 
to purchase them, is one which the courts 
have frequently taken when dealing with the 


a bank means, ex vi termini, a deduction or brokerage 
made upon its advances or loans of money, upon nego- 
tiable paper or other evidences of debt, payable ata 
future day, which are transferred tothe bank.’ See 
5 Amer. & Eng. Enc. Law, p. 678. The discounting 
indicated is a purchase by discounting, as distinguished 
from a purchase by barter and sale. The latter is 
defined by Bouvier and this court to mean that the 
seller does not indorse the note at ail, except, perhaps, 
without recourse, and is not accountable upon the 
contract for the value of it. Heis only responsible, 
in such sale, for fraud, and upon his implied warranty 
that the note is genuine. In all else the purchaser 
takes the note for better or worse; hence he gives, as 
a general thing, less for it. See 1 Bouv. Law Dict. tit. 
‘Discount;’ Triplett v. Holly, 4 Litt. (Ky.) 131. Which 
category isthe purchase in? Let ussee. The sub- 
stance of the uncontradicted evidence of the appellee’s 
cashier is that the appellee’s usual discount is 8 per 
cent.; that four days before the maturity of the note 
he purchased it in the usual course of trade, the time 
being short, at alumping discount of one dollar. The 
appellant contends that this lumping discouat, or 
‘lumping trade,’ as the witness calls it, was not dis- 
counting in the usual course of trade. Therefore the 
purchase of the note was either ultra vires and void, 
or it was deprived of its footing asa foreign bill of 
exchange, andstood inthe attitude of having been 
purchased by barter and sale, which let in the antece- 
dent equities between the makers and payee as against 
the note in the hands of the appellee. But the pur- 
chase of the note was not, in effect, by barter and sale; 
for, as seen, the elements of a sale, without an assign- 
ment, or an assignment without recourse, and the non- 
accountability for the value of the note, are wanting to 
make such sale ina case like this. Here the seller of 
the note and another did indorse it, and thereby bound 
themselves to be accountable for its value, and the 
note was purchased before its maturity for value, and 
in the usual course of discounting, and without notice 
of any infirmity in it. All the elements requisite to 
put the paper in the hands of the appellee, upon the 
footing of aforeign bill of exchange were compiled 
with, save, as is contended it was discounted by a 
lumping trade, and not according to the rule of 8 per 
cent, ascertained by exact calculation. But it seems to 
us that the taking a greater sum as discount than 8 
per cent., and by alumping trade, does not deprive 
the paper ofits footing as a billof exchange. The law 
of congress does not prescribe the per cent. that shall 
be charged as discount in order to make the purchase 
by discount not ultra vires, or to make it have the 
character of negotiable paper. The percentum of 
discount is left optional with the bank, except, if such 
per centum amounts to usury, the bank forfeits its 
entire interest, etc.; but the purchase, so far as the 
title of the note andits negotiability is concerned, is 
not affected by the usurious discount. Nor does the 
act of congress require the bank to adopt any uniform 
per centum of discount; that matter is left optional 
with the bank. It may adopt a general rule upon the 
subject, which it may disregard or change as often 
asit pleases; or 1t may not adopt any general rule at 
all onthe subject, but make the percentum of dis- 
count a subject of bargain upon the occasion of each 
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question of the power of banking corpora- 
tions and with the question of usury.’ 

In an early case in Missouri, it appeared 
that by the terms of its charter a banking 
corporation had power to purchase, possess 
and enjoy lands, rents, tenements, heredita- 
ments, goods, chattels and effects of whatso- 
ever kind or quality, to a certain amount. 
Another section restrained the corporation 
generally from dealing or trading except in 
bills of exchange, gold or silver, or in the 
‘*sale’’ of goods pledged for money lent or 
which should be the proceeds of its loan. It 
was held that the corporation could not ac- 
quire title to a promissory note by purchase 
in the ordinary course of dealing, since this 
did not come within the exceptions to the 
general restraining. provision. Accordingly, 
in a suit upon a note which such a corpora- 
tion had obtained by purchase, judgment was 
given for the defendant.‘ 


purchase, controlled by the ability and punctuality of 
the parties, etc. The pivotal question is not whether 
the bank purchased the note by discounting at a regu- 
larly established per centum, or by a lumping trade, 
but whether the note was purchased by discounting it 
in the usual course of trade, that of bank discounting, 
at any price the parties might agree on before the 
maturity of the note, and without notice of any in- 
firmity in it. These considerations being answered 
in the affirmative, the paper is entitled to the immu- 
nities of negotiable paper. It is true the discount 
might be so great as to be strong evidence, in connec- 
tion with other circumstances tending to prove notice 
of the infirmity of the paper, that the bank had notice 
at the time it bought the paper, of its infirmity. But 
such is not the case here.” 

8 Niagara County Bank v. Baker, 15 Ohio St. 68. 
Compare the following cases: Fileckner v. Bank of 
United States, 8 Wheat. (U. 8S.) 388; Fire- 
man’s Ins. Co. v. Ely, 2 Cow. (N. Y.) 664, 
699; Philadelphia Loan Co. v. Towner, 13 Conn. 259; 
McLean v. Lafayette Bank, 3 McLean (U. §8.), 
587, 597; Dunkle v. Renick, 6 Ohio St. 527; Farm- 
ers’, etc. Bank v. Baldwin, 23 Minn. 198; s. c., 14 Alb. 
L. J. 391; 23 Am. Rep. 683; Fowler v. Scully, 72 Pa. 
St. 456. In McLean v. Lafayette Bank, 3 McLean (U. 
S.), 587, 597, the distinction between discounting and 
purchasing is maintained. To the same effect were 
Dunkle v. Renick, 6 Ohio St. 527, and Farmers’, etc. 
Bank v. Baldwin, 23 Minn. 198. The case of Fowler 
v. Scully, 72 Pa. St. 456, does not touch upon the 
question of usury, but declares that a national bank, 
not being authorized to take real estate security for 
loans, cannot enforce a mortgage so given against the 
mortgagor’s assignee. In Fleckner v. Bank of 
United States, 8 Wheat. (U. S.) 888, it was 
said that as the act incorporating the bank did 
not avoid the contract where usurious inter- 
est was taken, usury could not be set up as a 
defense by the maker of such note. The offense 
was a violation of the charter, the punishment of 
which belonged to the government. 

4 Bank of Edwardsville v. Simpson, 1 Mo. 184. 





The New York Court of App eals affirms 
this doctrine by holding that a bank ing cor- 
poration empowered by its charter ‘‘to carry 
on the business of banking by discount ing 
bills and other evidences of debt,’’ is not 
thereby authorized to traffic in State stocks, 


‘and a purcha se of such stocks, for the pur- 


pose of resale, is beyond it’ powers.° 

The doctrine may be illustrated by supp os- 
ing a case where a banking law authorizes 
the business of banking to be carried on ‘‘by 
discounting bills, notes and other evidence s 
of debt, and by loaning money on real or 
personal security.’’ It does not authorize a 
bank to purchase, ata prohibited rate of diz- 
count, a negotiable note, not yet due, from 
one not a party to it, and who does not in- 
dorse it. Such a transaction being ultra 
vires, the bank could not maintain an action 
upon the note against one who was a party 
to it.® 

In a subsequent case the same court ap- 
plied this doctrine to the case of a disc ount 
by a national bank, and held that the act of 
the person who sells the note to the nati onal 
bank, of indorsing it, does not conclus ively 
affix the character of b eing a mere discount- 
ing to the transaction ; although it admits that 
this raises a strong presumption denoting the 
relation of lender and borrower between the 
bank and the party so mak ing the transfer, 
and thereby indicates that the parties really 
intended a loan of money on the credit of 
the paper so indorsed. But the court pro- 
ceeds to say: ‘‘Where the acts of the par- 
ties and the circumstances surrounding the 
transaction clearly rebut any presumption 
arising from the indorsement, and indisputa- 
bly indicate the real nature of the transaction 
intended by the parties to be, in the language 
of the court below, ‘an out and out purchase 
of the note, and not discounting it or lending 
money on the credit of it,’—the mere fact of 
indorsement is not sufficient to warrant the 
court in treating the transaction.as something 
different from what was intended.’’’ As this 
was held to be a purchase, and not a dis- 
count, and as national banks have no power 
to purchase notes, it was held that the bank 
could not maintain an action on the note. In 

5 Talmage v. Pell, 7 N. Y. 328. 

6 Farmers Bank v. Baldwin, 23 Minn. 198, s. c., 23 
Am. Rep. 683. 


1 First Nat. Bank v. Pierson, 24 Minn. 140, s. c., 31 
Am. Rep. 341; 1 Nat. Bank. Cas. 637; 16 Alb. L. J. 319. 
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a case determined by the Supreme Court of 
the United States, the transaction was not 
different from that just described, and the 
court seemed to regard it as a discount; but 
held, without reference to that question, that 
the borrower was entitled to recover the pen- 
alties given by §§ 5191 and 5192 Rev. St. 
Uv. 3° ° 

The Maryland Court of Appeals, in like 
manner, follows the old distinction between 
the power to discount and the power to pur- 
chase, and, construing the provisions of the 
national banking act, holds that a national 
bank has no power to purchase negotiable 
paper except from its surplus capital; and 
consequently that when a national bank pur- 
chases over its counter from a broker a 
promissory note of one not a customer of the 
bank, with funds which it may have on 
hand from day to day, after serving its own 
customers, and not from what the court calls 
surplus capital—whatever that may be,—the 
bank gets no title to the note and cannot 
maintain an action thereon.’ 

The Supreme Court of Ohio has taken the 
more sensible view which ignores the doubtful 
distinction between discounting and purchas- 
ing. In anaction ona bill of exchange one 
of the defenses set up was, ‘‘that on the 4th 
of April, 1874, the plaintiff in the action pur- 
chased said bill of said Harbaugh, Matthias 
and Owens, the payees thereof; and that, by 
the provisions of the act of congress to pro- 
vide a national currency, the plaintiff had no 
authority to purchase said bill, and therefore 
has no legal right to maintain this action.’’ 
The court sustained a demurrer to this 
ground of defense, and the supreme court 
held that in this there was noerror. The 
court said: ‘‘The answer in the first defense 
sets up that the bank purchased the bill of 
the holders, the payees. It does not state 
that the purchase was made at a usurious 
rate of discount; but it avers that, under the 
act of congress to provide a national cur- 
rency, under which the bank was incorpo- 
rated, it had no authority to purchase the 
bill. It seems to be the idea of counsel mak- 
ing the objection, that negotiable paper, per- 
fect and available in the hands of the holder, 
is not the subject of purchase by a national 


8 National Bank v. Johnson, 104 U. S. 271. 
9 Lazear v. National Union Bank, 52 Md. 78, s. c., 31 
Am. Rep. 355. 





bank at any rate of discount. This view we 
think entirely erroneous. We see nothing in 
the act of congress, nor any reason why a 
borrower may not obtain the discount by a 
bank of the.existing notes and bills of others 
of which he is a holder, as well as of his own 
paper made directly to the bank. It is true 
that, as between natural persons, the pur- 
chase of such paper, when made in good 
faith, and not as a disguise of a loan, is not 
subject to the usury laws; but it is otherwise 
as toa bank. Inthe business of banking, 
the purchasing and discounting of paper is 
only ‘a mode of loaning money.’ ’’” 

A case in Kansas goes far towards repudi- 
ating this distinction, and holds that a sav- 
ings bank which, by its charter, has power to 
discount negotiable notes, has the power to 
purchase such notes secured by a mortgage, 
although they are indorsed to it without re- 
course." 

A case recently decided in the United 
States Circuit Court of Appeals for the Third 
Circuit repudiates this distinction between 
discounting and purchasing, and holds that 
there is no essential distinetion between a 
discounting and a purchasing by way of dis- 
count. Brainard Bros. drew nine drafts, 
payable to the order of themselves, upon Ed- 
ward G. Brown, who accepted the same. 
Afterwards, and before the maturity of the 
drafts, Brainard Bros. indorsed and placed 
them in the hands of James W. Raynor, a 
broker in commercial paper, for sale, and 
the plaintiff, a national bank, bought the 
drafts from Raynor at a discount, at the rate 
of 15 per cent. per annum for the length of 
time they had to run, paying to Raynor the 
face amount cf the drafts, less the said dis- 
count. The bank did not know that Raynor 
was acting for Brainard Bros., or that the 
latter then owned the drafts. The legal rate 
of interest in the State of New Jersey was 
6 per cent. per annum. It was held that this 
was a parchase by way of discount, and that 
the bank could not recover any interest in an 
action on the drafts.” 


10 Smith v. Exchange Bank, 26 Ohio St. 141, s. c., 1 
Nat. Bank Cas. 836; citing Niagara County Bank v. 
Baker, 15 Ohio St. 69; Fleckner v. Bank of United 
States, 8 Wheat. (U. S.) 333. 

1! Pape v. Capital Bank, 20 Kan. 440, 8s. c., 27 Am. 
Rep. 183. 

12 Danforth v. National Bank, 11 Rail. & Corp. L. 
J. 69. 
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The Court of Appeals of New York,—a 
court whose opinions have always stood high 
on commercial questions,—have taken a sim- 
ilar view of this question in a case present- 
ing similar facts. A negotiable promissory 
note, duly indorsed, was delivered by the 
holder to a firm of brokers, to whom he was 
indebted, with directions to sell the note and 
apply the proceeds on that indebtedness. They 
accordingly sold and delivered the note to the 
bank, without their own indorsement upon 
it, at a greater rate of reduction than lawful 
interest. The court of appeals held that this 
was a discount within the meaning of the 
State act, which authorizes associations or- 
ganized under it ‘‘to carry on the business of 
banking by discounting bills, notes and other 
evidences of debt.’’! 

We are justified, then, on good authority, 
in repudiating the distinction between dis- 
counting and purchasing, and in concluding 
that a purchase of a note or bill from a bro- 
ker, who is not a regular customer of the 
bank, is, even where it is indorsed ‘‘without 
recourse,’’ a purchase by way of discount. 
Where a note is indorsed generally by the 


payee, there is absolutely no foundation in 
principle for such a distinction, no matter | 
whether the note is negotiated by him di-— 
rectly with the bank, or through the agency | 
of a broker who does not indorse it. In | 


such a case, whether the note is bought 
out and out or discounted, the bank acquires 
the title to the note and becomes its legal and 
equitable holder. Whether the note is bought 
out and out or discounted, if it is not paid at 
maturity, demand must be made upon the 
maker and notice given to the indorser who 
negotiated it with the bank, in the one case 
as well as in the other. There is no differ- 
ence between the two supposed cases in the 
position of the bank which can be understood 
by ordinary men. The judicial courts which 
have taken this distinction are to blame for 
introducing into the law of business a useless 
and senseless subtlety, which can only be ap- 
pealed to for the purpose of defeating sub- 
stantial justice. If a distinction is to be 
taken between a case where the note is 
offered to the bank by a regular customer of 
the bank, e. g., by a depositor, and a case 
where it is offered by a stranger or by one 


13 Atlantic State Bank v. Savery, 82 N.Y. 291. 








who does business but casually with the bank, 
then it is not perceived upon what ground 
the distinction can be made torest. Cer- 
tainly there is no prohibition in the language 
of the national banking act against a national 
bank discounting the note of anybody that 
may offer a note for discount; and if a per- 
son must be a customer of the bank in order 
that his transaction with it shall be regarded 
as a discounting and not as a sale, the ob- 
viously correct view would be that a total 
stranger to the bank who tenders a note for 
discount becomes a customer pro hac vice."* 

If, however, we attend closely to the cases 
which take this distinction, we shall find that 
they are not to be impugned in respect of 
what they really mean. Let us illustrate: 
Power is given to a bank to discount paper, 
but at a lawful rate of interest. The bank 
attempts to evade this by buying the paper 
out and out at a price which is equivalent to 
a@ usurious discount. Now, a natural per- 
son is permitted to evade the usury laws in 
this way; but to prevent the corporation 
from doing it, the courts resort to the refine- 
ment that the power to discount does not in- 
clude the power to purchase. Such a method 
of reasoning is wholly unnecessary to the 
support of the conclusion reached. The real 
reason is, that a purchase of a note is a dis- 
count; and that the power to discount at a 
lawful rate of interest does not carry with it 
the power to discount at an unlawful rate.” 
It is indeed true, that a difference in the 
nature of the paper dealt in may make one 
transaction a discount and another a pur- 
chase. Thus, the purchasing of a note, the 
interest being reserved in advance, would be 
a discount, although at a usurious rate of 
interest; while, if the same bank were to 
employ its funds in purchasing stocks, at a 
discount;from their par value in excess of the 
lawful rate of interest, this would not be 
properly called a discount; and, as already 
seen, a power to discount bills and other evi- 
dence of debt would not carry with it power 


14 This distinction between purchasing and dis- 
counting is maintained with reference to the powers 
of a State Bank in Farmers’, etc. Bank v. Baldwin, 23 
Minn. 198, s. c., 23 Am. Rep. 683. 

16 This will appear from the able opinion of Ran- 
ney, J., in Niagara County Bank v. Baker, 15 Ohio St. 
68, 82; and from that of Acheson, J.,in Danforth v. 
National Bank, 11 Rail. & Corp. L. J. 69. Compare 
Bank of U. S. v. Waggener, 9 Pet. (U. 8.) 378. 
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to make such a purchase, and it would be 
ultra vires." 

But some of the courts have succeeded in 
finding relief against the penal operation of 
the rule by this species of shuffling: A pro- 
hibitory statute may render the security void, 
so that it cannot be the foundation of an 
action, without prohibiting an “action for 
money had and received to recover back the 
money advanced.” On the same reasoning 
it has been held in New York, in a series of 
cases called the Utica insurance cases, grow- 
ing out of the transactions of the Utica Insur- 
ance Company, while unlawfully engaged in 
the business of banking, that moneys ad- 
vanced by the company in the business of 
discounting commercial paper might be re- 
covered back, although no action could be 
maintained on the securities themselves. The 
statute had not declared the lending of money 
by the company to be void, and therefore 
wherever it had lent money it could recover 
it back, although the security itself was 
void.'® These cases, though criticized,” are 
said to have never been overruled.” It was 
accordingly held that where a safe de- 
posit company, without authority of law, dis- 
counted commercial paper, its assignee in 
bankruptcy could not recover, in an action 
on the security, but could recover on a count 
for money had and received.” 

Seymour D. THompson. 

St. Louis, Mo. 


16 Talmage v. Pell, 7 N. Y. 328. 

17 This distinction was taken by the judges in Rob- 
inson v. Bland, 2 Burr. 1077. There the statute (9 
Anne, ch. 14) declared that “all notes, bills, bonds, 
judgments, mortgages or other securities for money 
won or lent at play shall be void,’ etc. It was held 
that an action could not be maintained upon a bill of 
exchange given partly in settlement of a gaming 
transaction, and partly for money lent at play; though 
the latter could be recovered back in a declaration for 
money had and received. 

18 Utica Ins. Co. v. Scott, 19 Johns. (N. Y.) 1; Utica 
Ins. Co. v. Kip, 8 Cow. (N. Y.) 20; Utica Ins. Co. v. 
Cadwell, 3 Wend. (N. Y.) 296; Utica Ins. Co. v. 
Bloodgood, 4 Wend. (N. Y.) 652. 

19 Mercien v. People, 25 Wend. (N. Y.) 648; Tracy 
v. Talmage, 14 N. Y. 189; Curtis v. Leavitt, 15 /d. 97. 

2 Andrews, J., in Pratt v. Short, 79 N. Y. 437, s. c., 
35 Am. Rep. 531. 

21 Pratt v. Short, 79 N. Y. 437, s.c., 35 Am. Rep. 
531. That there can be no recovery on the security, 
where the corporation has no power to discount or 
purchase such a security, see Thalimer v. Brinkerhof, 
20 Johns. (N. Y.) 386; New York Firemen’s Ins. Co. 
v. Ely. 2 Cow. (N. Y.) 678; Bank of Salina v. Alvord, 
31 N. Y. 474; Crocker v. Whitney, 71 N. Y. 161; New 
York State Loan and Trust Co. v. Helmer, 77 N. Y. 64. 





NEGLIGENCE—INJURIES FROM FRIGHT. 


EWING V. PITTSBURGH, C., C. & ST. L. RY. CO. 





Supreme Court of Pennsylvania, Jan. 4, 1892. 


A complaint alleging that in a collision on defendant’s 
railroad the cars were thrown off the track, and fell) 
on plaintiff’s premises and against her dwelling, where- 
by plaintiff was subjected to great fright, nervous 
excitement, and distress, and her life endangered, 
states no cause of action. 


PER CURIAM: The wrong of which the plaint- 


iff Eva Ewing complains was a collision of cars . 


upon the railway of the defendant company, in 
consequence of which the ‘‘cars were broken, 
overturned, and thrown from the track, and fell 
upon the lot and premises of the plaintiffs, and 
against and upon the dwelling-house of plaintiffs, 
and thereby and by reason thereof greatly en- 
dangered the life of the said Eva Ewing, then 
being in said dwelling-house, and subjected her 
to great fright, alarm, fear, and nervous excite- 
ment and distress, whereby she then and there 
became sick and disabled, and continued to be 
sick and disabled from attending to her usual work 
and duties, and suffered and continues to suffer 
great mental and physical pain an anguish, and is 
thereby permanently weakened and disabled,’’ 
etc. Tothis statement the defendant demurred, 
and the court below entered judgment for de- 
fendant upon said demurrer. This ruling is as- 
signed aserror. It is plain from the plaintiff’s 
statement of her case that her only injury pro- 
ereded from fright, alarm, fear, and nervous 
excitement and distress. There was no allegation 
that she had received any bodily injury. If mere 
fright, unaccompanied with bodily injury, is a 
cause of action, the scope of what are known as 
“accident cases’’ will be very greatly enlarged; 
for in every case of a collision on a railroad the 
passengers, although they may have sustained no 
bodily harm, will have a cause of action against 
the company for the “‘fright’’ to which they have 
been subjected. This is a step beyond any decis- 
ion of any legal tribunal of which we have knowl- 
edge. ; 
Negligence constitutes no cause of action unless 
it expresses {or establishes some breach of duty. 
Add. Torts. § 1338. What duty did the company 
owe this plaintiff? It owed her the duty not to 
injure her person by force or violence; in other 
words, not to do that which, if committed by an 
individual, would amount to an assault upon her 
person. But it owed herno duty to protect her 
from fright, nor had it any reason to anticipate 
that the result of a collision on its road would so 
operate on the mind of a person who witnessed it, 
but who sustained no bodily injury thereby, as to 
produce such nervous excitement and distress as 
to result in permanent injury; and, if the injury 
was one not dikely to result from the collision, 
and one which the company could not have rea- 
sonably foreseen, then the accident was not the 
proximate cause. The rule on this subject is as 
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follows: ‘*In determining what is proximate cause, 
the true rule is that the injury must be the natural 
and probable consequence of the negligence; such 
a consequence as, under the surrounding circum- 
stances of the case, might and ought to have been 
seen by the wrong-doer as likely to flow from his 
act. Railway Co. v. Taylor, 104 Pa. St. 306; 
Township of West Mahanoy v. Watson, 112 Pa. 
St. 574, 3 Atl. Rep. 866. Tested by this rule, we 
regard the injury as too remote. We know of no 
well-considered case in which it has been held 
that mere fright, when unaccompanied by some 
injury to the person, has been held actionable. 
On the contrary, the authorities, so far as they 
exist, are the other way. Mr. Wood fairly states 
the rule in his note to Mayne on Damages at page 
74: “So far as I have been able to ascertain, the 
force of the rule is that the mental suffering re- 
ferred to is that which grows out of peril or the 
mental agony at the time of the happening of the 
accident, and that which is incident to and blended 
with the bodily pain incident to the injury, and 
the apprehension and anxiety thereby induced. 
In no case has it ever been held that mental an- 
guish alone, unaccompanied by an injury to the 
person, afforded a ground of action.’> In Wyman 
v. Leavitt, 71 Me. 227, a contractor of a railroad 
was blasting rocks within the right of way of the 
road. The blast blew rocks upon the plaintiff's 
land, and, in addition to the damage to the land, 
plaintiff claimed damages for fright, caused by 
apprehension of personal injury. Held, taat he 
could not recover. Our own recent case of Fox 
v. Borkey, 126 Pa. St. 164,17 Atl. Rep. 604, was 
a case of fright from blasting, and it was said by 
our Brother Mitchell: ‘“‘The injury was not the 
natural or proximate result of the act complained 
of.”” Lynch v. Knight, 9 H. L. Cas. 577, Lord 
Wensleydale said: ‘‘Mental pain or anxiety the 
law canpot value, and does not pretend toredress, 
when the unlawful act complained of causes that 
alone.”” To the same point are Railway Co. v. 
Stables, 62 Ill. 313; Canning v. Williamstown, 1 
Cush. 451, Johnson vy. Wells, 6 Nev. 224. We 
need not discuss the authorities cited by the ap- 
pellant. They are nearly all cases in which the 
fright was the result of, or accompanied by, a 
personal injury, and have no application to the 
case in band. Judgment affirmed. 


NotTe.—The very recent decision by the Minnesota 
Supreme Court, of Purcell v. St. Paul City Railroad 
Co. (January 18, 1892), aptly illustrates the distinction 
made in the principal case between cases wherein 
fright is the only effect of the wrongful acts, and those 
wherein fright is accompanied by or is the proximate 
cause of physical injury. Inthe Minnesota case it is 
held that if the negligence of a carrier place a passenger 
in a position of such apparent imminent peril as to 
cause fright and the fright causes nervous convul- 
sions, and illness, the negligence is the proximate 
cause of the injury and the injury is one for which an 
action may be brought. In that case it appeared that 
the plaintiff was a passenger on one of defendant’s 
cars running upon its line. That when the car reached 
the intersection of that line with the defendant’s cable 





car line on another street, the person in charge of it 
negligently attempted to cross and did cross the cable 
line in front of a then near and rapidly approaching 
cable train thereon; that a collision seemed so iminent 
and was so nearly caused that the incident and attendant 
contusion of ringing alarm bells and passengers rush- 
ing out of the cars caused to plaintiff sudden fright 
and reasonable fear of immediate death or threw her 
into convulsions and caused her, she being then preg- 
nant, a miscarriage and subsequent illness. The court 
says that the complaint. shows a duty on the part of 
the defendant to exercise the highest degree of care to 
carry the plaintiff safely. It also shows negligence in 
respect to that duty and if the negligence caused what 
the law regards an actionable injury, the action is well 
brought. Of course negligence without injury gives 
no right of action and upon that doctrine is the decis- 
ion in the principal case herein. On the argument (of 
the Minnesota case) there was much discussion of the 
question whether fright and mental distress alone 
constituted such injury that the law will allow a re- 
covery forit. The question, however, is not involved 
in the case and it is conceded that any effect of a 
wrongful act or neglect on the mind alone will not 
furnish ground of action. But the court say that here 
is a physical injury as serious certainly as would be 
the breaking of anarmorleg. Does the complaint 
show that the defendant’s negligence was the proximate 
cause of that injury? Ifso the action will of course 
lie. Whatisin law a proximate cause is well ex- 
pressed in the definition often quoted with approval 
given in Railroad Co. v. Kellogg, 94 U. S. 469, as fol- 
lows: “‘the primary cause may be the proximate cause 
of a disaster though it operated through successive in- 
struments; as an article at the end of a chain may be 
moved by a force applied to the other end, that force 
being the proximate cause of the movement; or as in 
the oft cited case of the Squib thrown in the market 
place. Scott v. Shepherd, 2 W. Blackst. 892. The 
question always is, was there an unbroken con- 
nection between the wrongful act and the injury—a 
continuous operation? Did the facts constitute a con- 
tinuous succession of events so linked together as to 
make a natural whole, or was there some new and in- 
dependent cause intervening between the wrong and 
the injury?’ 


The Minnesota court concludes what there may be a 
succession of intermediate causes, each produced by 
the one preceding and producing the one following: It 
must appear that the injury was the natural conse- 
quence of the wrongful actor omission. The new 
independent intervening cause must be one not pro- 
duced by the wrongful act or omission but independ- 
ent of itand adequate to bring about the injurious 
result. Whether the natural connection of events was 
maintained or was broken by such new independent 
cause, is generally a question forthe jury. In this 
case the only cause that can be suggested as interven- 
ing between the negligence and the jury is plaintiff’s 
condition of mind, to-wit, her fright. Could that be 
a natural adequate cause of the nervous convulsions? 
The mind and body operate reciprocally on each other; 
physical injury or illness sometimes causes mental 
disease. 

A mental shock or disturbance sometimes causes 
injury or illness of body especially of the nervous 
system. Now, if the fright was the natural consequence 
of—was brought about, caused by the circumstances of 
peril and alarm in which defendant’s negligence placed 
plaintiff and the fright caused the nervous shock and 
convulsions and consequent illness, the negligence was 
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the proximate cause of those injuries. That a mental 
condition or operation on the part of one injured comes 
between the negligence and injury, does not neces- 
sarily break the required consequence of intermediate 
causes. 

If a passenger be placed by the carrier’s negligence 
in apparent imminent peril, and obeying the natural 
instinct of self-preservation endeavor to escape it by 
leaping from the car or coach and in doing so is in- 
jured, he may if there be no contributory negligence 
on his part recover for the injury, although had he 
remained in the car or coach he would not have been 
injured. The endeavor to escape is not of itself con- 
tributory negligence. Wilson v. Railroad Co., 26 Minn. 
278. In such case though there comes as an intermedi- 
ate cause between the negligence and injury, a condi- 
tion or operation of mind on the part of the injured 
passenger the negligence is nevertheless the proximate 
cause of the injury. The defendant in this case sug- 
gested that plaintiff’s pregnancy rendered her more 
susceptible to groundless alarm and accounts more 
naturally and fairly than defendant’s negligence for the 
injurious consequences. Certainly a woman in her con- 
dition has as good a right to be carried as any one and 
is entitled to as high at least a degree of care on the part 
of the carrier. It may be that where a passenger without 
the knowledge of the carrier is sick, feeble or disabled, 
the latter does not owe to him a higher decree of care 
than he owes to passengers generally, and that the 
carrier would not be liable to him for an injury caused 
by an act or omission not negligence as to an ordinary 
passenger. But when the act or omission is negligence 
as to any and all passengers well or ill, any one injured 
by the negligence must be entitled to recover to the 
full extent of the injuries so caused without regard to 
whether owing to his previous condition of health he 
is more or less liable toinjury. If the'recovery of a 
passenger in feeble health were to be limited to what 
he would have been entitled to had he been sound, 
then in case of a destruction by fire or wrecking of a 
railroad car through the negligence of those in charge 
of it if all the passengers but one were able to leave it 
in time to escape injury and that one could not because 
sick or lame, he could not recover at all. 

The suggestion mentioned would, if carried to its 
logical consequences, lead to such a conclusion. 





JETSAM AND FLOTSAM. 





THE NEw YORK AND HARVARD Law SCHOOLS.— 
It is a matter of great satisfaction to note the spirit of 
fairness with which the CENTRAL LAW JOURNAL pub- 
lishes Professor Chase’s letter in answer to the Harvard 
Law Review’s attack on the method of instruction 
pursued in the New York Law School. In comment- 
ing upon the letter, the editor, who is confessedly an 
adherent of the Harvard method, says: ‘*We do not 
believe, however, that that system (Harvard) differs in 
any material regard from that now employed at Co- 
lumbia or the New York Law School. In fact the 
tendency of modern legal instruction seems to be in 
the direction of recitations instead of lectures, and has 
as its basis the study and application of principles as 
illustrated by the adjudicated cases, rather than the 
‘cramming’ from text-books, or the mere lectures of 
the professors. Whether it be called the ‘Harvard’ or 
the ‘Dwight’ method, though each may have its dis- 
tinetive features in the matter of details, it is in sub- 
stance the same.” 





While it is very true that the common foundation of 
the two systems is the recitation method, we must 
beg to differ with the writer as to the similarity he 
claims, except asto details, of the two structures 
erected on that foundation. The prime endeavor of 
the two schools being the same—the thorough exposi- 
tion of the principles of the law—the Harvard method 
gives the student a case or a number of cases and 
asks him to draw forth a principle, while the Dwight 
method gives the principle directly, and endeavors to 
fix it in the mind, and show its application by means of 
illustrative cases. In other words, so far from being 
substantially the same, the two methods in reality 
represent all the difference that lies between the 
terms induction and deduction; and it certainly ap- 
pears to us that for the untrained mind the more 
natural way of development consists in the applica- 
tion of the deductive process. At Harvard, the pro- 
fessor says to the student, ‘‘Read this case and this 
case; and now I assume the position of client to you, 
put you athird case,and ask what redress have I in 
the light of the general rules you derived from read- 
ing the first two cases?’ At the New York Law 
School the professor says, ‘*The law consists of general 
principles, which it is of the utmost importance to 
learn, understand and remember. You, as beginners, 
are not yet qualified nor have you the time to derive 
these principles from the extensive reading and com- 
parison of cases, which is necessary for this purpose. 
You will have to do this constantly in your later life, 
but then you will have the training necessary to fit 
you for the extensive research and subtle analysis 
which this labor requires. But this gathering of prin- 
ciples from the cases) has been done for you by emi- 
nent lawyers and authors well qualified for the work. 
During your student life, therefore, study the prin- 
ciples as these men present them in their treatises, 
and read the cases to illustrate the principles. So 
you will form the habit of viewing the law as a system 
of principles, not as a mass of isolated cases, and you 
will look at every question presented for your con- 
sideration in the light of principle rather than tend to 
become a mere case-lawyer.”’ 

We are fully aware that lawyers of ability have 
studied under the Harvard system. Nevertheless, 
we believe that for the great majority of students the 
more natural and logical training afforded by the 
Dwight system is the better.— The Counselor. 





BOOK REVIEWS. 





SuNDAY: LEGAL ASPECTS OF THE FirsT Day OF 
THE WEEK. 


There is in this small book of something over three 
hundred pages considerable of philosophy as 
well as of law, and for that reason it is both readable 
and of practical utility. The questions as to the con- 
stitutionality of Sunday laws in the United States, 
and how far inhibitions of work, business, amuse- 
ments and liquor selling are valid exercises of legis- 
lative power, are discussed impartially, both sides of 
the controversy being presented, though the author 
shows that the overwhelming weight of authority is 
that Sunday laws are constitutional inhibitions of 
work, being held by- express judicial sanction not to 
interfere with rights of property, nor to infringe re- 
ligious liberty, nor to give any preference to one re- 
igion over another. Sunday laws, it is alsoshown, 
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may be passed by municipal corporations. The au- 
thor claims also that the cases sustain Sunday laws as 
religious as well as civil regulations, though for the 
former principally biblical authority is resorted to. 

There is an interesting chapter on the nature of 
Sunday laws, and also the nature of the illegality of a 
Sunday contract. There are chapters on Sunday as a 
dies non juridicus, Sunday in the computation of 
time, and Sunday liquor selling. Perhaps the most 
practical and valuable portion of the work is to be 
found in the last chapter on the prohibition of labor 
and therein of the forbidden acts and the exceptions 
of necessity and charity. Within those subjects are to 
be found most of the modern questions bearing on 
the Sunday law. Thus is discussed how far traveling, 
manufacturing, agricultural work and many other 
miscellaneous instances are to be considered as neces- 
sities within the exceptions of such statutes. It appears 
that though the early decisions of Indiana allowed a 
hotel-keeper to sell his guests cigars on Sunday, the 
later authorities repudiate the doctrines, and in theory 
at least, hotel guests in that State are obliged to ab- 
stain on Sunday, unless they have prudently supplied 
themselves beforehand. In Ohio, shaving on Sunday, 
it appears, is not a necessity, while in Indiana that 
momentous question is left toa jury. In New York, 
the sale even of a religious newspaper is not a work 
of necessity; but a contrary view is taken in Pennsyl- 
vania, where the court naturally and properly as- 
sume that the work incident toa Sunday newspaper 
is all done on Saturday. In Texas, operating an ice 
factory is a necessity, as well as the shoeing of horses 
—perhaps as liberal instances of construction as may 
be found. Charity seems everywhere to be held a 
work of necessity, even to the extent of a subscription 
tor the erection of a church. 

We must say that we have found much pleasure in 
the study of this work, the practical as well as the 
theoretical being judiciously intermingled. The style 
of the author is admirable and pleasing, and the cita- 
tions of authorities are full and complete. The author 
is a prominent member of the Baltimore Bar. In the 
appendix are the constitutional and statutory pro- 
visions of the different States bearing on Sunday laws. 
The book is well printed and neatly executed, and is 
published by Frederick D. Linn & Co., Jersey City, 
N. J. 

THE GREEN Baa, 1891. 

This volume is full of readable and interesting mat- 
ter, and practitioners who find relaxation in turning 
from the study of dry reports of cases will find here 
much to interest them. The histories and members 
of the Supreme Courts of Pennsylvania, Missouri, Illi- 
nois and New Jersey are given in gossipy readable 
style. There is a history of the life of Benjamin 
Vaughan Abbott, David Dudley Field, Sir John 
Thompson, the Canadian Minister of Justice, Rufus 
King, Thaddeus Stevens, James T. Brady, Sir John 
Macdonald, Lord Selborne and Chief Justice Marshall. 

There is an interesting article on the golden days of 
the Maryland Bar and one on the English Bench and 
Bar of to-day. The magazine is edited in a sprightly 
manner and well worthy of the support it seems to 
receive from the profession. 








HUMORS OF THE LAW. 





Mrs. O’F.—Can I have my husband put in jail fer 
slappin me in the mouth? 
Magistrate—Certainly: 


that is assault and battery. 





. 


“Well, I’ll come around in about a month and make 
the charge.” 

“Why not have him arrested at once?” 

“Well, you see, when he slapped me I hit him on 
the head with the rollin pin, and he’s nowin the 
hospital, and the doctors says he won’t be able to get 
out fer a month yet.” 
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1. ADMIRALTY—Knowledge and Skill.—A river pilot is 
bound to be familiar with the channel of the river, and 
with the various obstructions to navigation, and to 
have the degree of skill ordinarily possessed by others 
of his class, and he is liable for damages occasioned by 
the want of such knowledge and skill, or by negligence 
in applying them, but not for damages occasioned by 
an error of judgment on his part.— The Tom Lysle, U.S 
D. C. (Pa.), 48 Fed. Rep. 690. 

2. ADMIRALTY—Shipping—Damage to Cargo.—W here 
a cask of oil, which is lashed securely as against all 
ordinary weather, breaks loose during an extremely 
violent gale, and causes injury to other goods, the 
damage must be attributed toa peril of the sea, es- 
pecially when it appéars that such accidents are not 
infrequent. — The Zealandia,U. 8. D. C. (Cal.), 48 Fed. 
Rep. 697. 

3. ADMIRALTY—Shipping Owner Pro Hac Vice.—A part 
owner, having agreed with the other owners to run the 
vessel on shares, and pay her disbursements, is owner 
pro hac vice, and personally liable to the master, whom 
he has employed, for all his wages and disbursements. 
— Douse v. Sargent, U. 8. D. C. (N. Y.), 48 Fed. Rep. 695. 

4. ADMIRALTY JURISDICTION — Supplies — Damages.— 
A contract for supplies to a vessel being a maritime 
contract, acourt of admiralty has jurisdiction to give 
damages for a breach of the contract as to the quality 
of the supplies furnished, or for misrep , or 
other breaches in the performance of it.— The Electron, 
U.8. D.C. (N. Y.), 48 Fed. Rep. 689. 

5. APPEAL — Affirmance.— Where one sues a bank 
which is not incorporated, and there is nothing on the 
record to show the character of the institution or the 
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names of the persons composing it, a judgment will do 
him no good, and a judgment for the defendant, there- 
fore, will be affirmed.—McConnell v. Apollo Sav. Bank, 
Penn., 23 Atl. Rep. 347. 

6. APPEAL — Certiorari. — The writ of certiorari is not 
available where the record thus sought to be reviewed 
may be brought up by appeal. While the judgment of 
a court having no jurisdiction of the subject-matter is 
void, a defendant against whom such jadgment is en- 
tered may appealthe same forthe purpose of getting 
rid of it.—Sioux Falis Nat. Bank v. McKee, 8. Dak., 50 N. 
W. Rep. 1057. 

7. APPEAL—Parties.—Where a suit is dismissed as to 
one of the plaintiffs on his own motion, and he is not 
joined as a defendant, he cannot afterwards, pending 
an appeal, become a party by filing a motion submit- 
ting to the jurisdiction of the supreme court, and ask- 
ing an affirmance ofthe judgment appealed trom.— 
Rollins v. Davidson, Iowa, 56 N. W. Rep. 1061. 

8. APPEAL FROM JUSTICE OF THE PEACE. — Where a 
party to a judgment rendered by a justice of the peace 
files an undertaking foran appeal within 10 days after 
the date of the judgment, but fails to file a transcript of 
the proceedings in the district court within 30 days next 
following the rendition of the judgment, the appellee 
may file such transcript and have the cause docketed; 
and the district court is authorized, on his motion, 
either to dismiss the appeal, or enter a judgment in his 
favor similar to that rendered by the justice.— Wilde v. 
Preuss, Neb., 50 N. W. Rep. 1125. 

9. APPEAL IN CHANCERY—Record.—In an appeal from 
a chancery decree under Code (Mill. & V.), § 3873, which 
provides that, where “issues of fact in chancery are 
tried by jury according to the forms of a court of law, 
errors in the proceedings therein can only be corrected 
as errors are corrected in actions at law,” a billof ex- 
ceptions, not signed as such by the judge, cannot be 
treated as apart ofthe record, though the record re- 
cites that one was signed and made a part thereof.— 
State v. Hawkins, Tenn., 18S. W. Rep. 114. 

10, ASSIGNMENT.—The record of an assignmert of a 
part of a mortgage is not such notice to the mortgagor 
as will render him lable to the assignee for subsequent 
payments tothe assignor.—Fostor v. Carson, Penn., 23 
Atl. Rep. 342. 


1l. ASSIGNMENT FOR BENEFIT OF CREDITORS — Con- 
flict of Laws.—An attachment by a citizen of Illinois of 
property in New Hampshire owned by a citizen of Mas- 
sachusetts cannot be defeated by a previous assign- 
mené in insolvency, made by the defendant under the 
laws of M h tt: Sturtevant v. Armsby Co., N. H., 
23 Atl. Rep. 368. 

12, ATTORNEYS — Sureties on Appeal-Bonds.—Section 
469, Comp. Laws, provides that “no practicing attorney 
and counselor shall be a surety in any suit or proceed- 
ing which may be instituted in any of the courts of this 
territory:” Held, that this section applies to all suits 
and proceedings pending in the courts of this State, 
and is not limited to those with which an attorney may 
be connected in his professional capacity.—Towle v. 
Bradley, 8, Dak., 50 N. W. Rep. 1057. 

18. BAILMENT—Negligence.—In an action for injuries 
toa horse by negligent driving, proof that the horse 
was uninjured when delivered to defendant, and re- 
mained in his possession until returped to plaintiffs 
injured, does not shift the burden of proof from the 
plaintiffs.— Aart v. Lockwood, N. H., 23 Atl. Rep. 367. 

14. BoND—D In an action upon a bond with 
condition annexed, if it appears that the condition has 
been broken, and thatthe sum really due thereon, or 
the damage actually sustained by such breach, exceeds 
the penalty of the bond, the plaintiff may recover the 
penalty as a debt, and damages for its detention in the 
shape of interest thereon from the time the penalty 
ought to have been paid, but not exceeding in the 
whole the sum really due or the damage actually sus- 
tained.— Gloucester City v. Eschbach, N. J., 23 Atl. Rep. 36°. 

15. BonD—Fraud.—In acourt of common law, fraud 











may be given in evidence to vacate a bond on the plea 
of non est factum, if such fraud relates to the execution 
ofthe instrument, as, for example, the essential ele- 
ment of delivery.—American Button-Hole, Overseaming 
§ S. M. Co. v. Burlack, W. Va., 148. E. Rep. 319. 

16. CARRIERS OF GOODS—Damage from Other Goods.— 
A common carrier vessel under the usual bill of lading 
takes the risk of damage to goods through contact with 
other goods, when not caused by peril ofthe sea, as 
respects a bona fide purchaser, though the goods are 
shipped by the charterer.—The H. G. Johnson, U. 8. D. 
C. (N. Y.), 48 Fed. Rep. 696. 

17. CARRIERS OF PASSENGERS — Negligence. — In an: 
action against a horse-car company for personal in- 
juries received by a passenger while attempting to get 
upon the front platform of acar, where there is evi- 
dence tending to show that he was intoxicated at the 
time, arule of the company directing its drivers to ex - 
clude intoxicated persons from the front platform un- 
der all circumstances, and a placard posted in the car, 
notifying all persons that they are forbidden to be on 
the front platform of the car, are admissible in evidence, 
even though it is not shown that the plaintiff had any 
knowledge of them.—0O’ Neill v. Lynn § B. R. Co., Mass., 
29 N. E. Rep. 630. 


18. CARRIERS OF PASSENGERS—Street Railways—In- 
juries.—In an action against a street railway company 
it appeared that plaintiff, in boarding one of defend- 
ant’s horse.cars while in motion, was knocked off the 
platform by atelegraph pole near the curb of the street, 
and was thereby injured. Defendant requested the 
charge that, where a man gets on a horse car while in 
motion, it is such proof of contributory negligence that 
he cannot recover: Held, that such charge was prop- 
erly refused, as the question of contributory negligence 
was for the jury.—North Chicago St. Ry. Co.v. Williams, 
lll., 29 N. E. Rep. 672. 

19. CHINESE EXCLUSION AcTS—United States Com- 
missioner.—The provision made by the Chinese exclu- 
sion acts, for the examination before United States 
commissioners of Chinese persons alleged to be unlaw- 
fully in this country, clothes them with a jurisdiction 
which is entirely independent of the district court; and 
that court has no power to issue a dedimus potestatem to 
take testimony to be used in such an investigation, 
since Rev. St. U. 8. § 866, authorizing the issuance of 
such a commission by the federal courts “in any case 
where itis necessary in orderto prevent a failure or 
delay of justice,” applies only to cases of which those 
courts have jurisdiction.— United States v. Hom Hing, U. 
8. D. C. (N. Y.}), 48 Fed. Rep. 635. 


20. CONSTITUTIONAL Law — Irrigation Districts — In- 
debtedness.—St. 1887, p. 29, providing for the organiza- 
tion of irrigation districts, and for the issuing of bonds 
for irrigation improvements with the assent of a ma- 
jority of the voters of the district, is not in violation of 
Const. art. 11, § 18, prohibiting certain public corpora- 
tions from incurring indebtedness “without the assent 
of two-thirds of the qualified electois thereof;” the 
constitutional prohibition being limited to “county, city, 
town, township, board of ed tion, or school-district”’ 
corporations.—In re Bonds of Madera Irrigation Dist., 
Cal., 28 Pac. Rep. 675. 


21. CONSTITUTIONAL Law — Officers—Compensation.— 
Where an actof the legislature, appropriating money 
to an individual for services rendered the State under 
appointment by the governor, is vaild on its face, the 
court will not look into evidence aliunde to determine 
whether it violates Const. art. 4, § 25, subd. 29, and sec- 
tions 31 and 32, which provide, respectively, that the 
legislature shall not pass any law affecting the fees or 
salary of any officer, make any gift of the public money, 
or award extra compensation to an officer, after the 
service has been rendered.—Rankin v. Colgan, Cal., 28 
Pac. Rep. 673. . 

22. CONSTITUTIONAL LAW — Police Commissioners.— 
Act March 4, 1891, which amends Act March 5, 1883, by 
providing that, in all cities having an enumeration o¢ 
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14,000 children between the ages of 6 and 21 years, there 
shall be established a board of metropolitan police, 
consisting of three commissioners, to be appointed by 
the governor, secretary of State, treasurer, and auditor, 
does not intrench on theright of self government, but 
is simply the exercise of the power to provide for the 
selection of police officers of the State.—State v. Kolsem, 
Ind., 29 N. E. Rep. 595. 

23. CONSTITUTIONAL LAW—Swamp Lands.—Act Cong. 
Sept. 28, 1850, granted certain swamp lands to the State 
of Michigan, and required that the lands or the proceeds 
thereof should be applied, so far as necessary,to re- 
-claim them: MHeld,that the appropriation ofa part of 
the swawp lands for the construction of a State road, 
as provided by Acts 1887, No. 277,was not “‘appropria- 
ting the public money or property for local or private 
purposes,” within Const. art 4, § 45, requiring the assent 
of two-thirds of the members elected to each house of 
the legislature to such bills. — McRaev. Commussioner, 
etc., Mich., 50 N. W. Rep. 1091 

24. CONSTITUTIONAL Law — Tonnage Duty Leivied by 
State.—The assessment by a State of rates of dockage 
to be paid by barges and lighters forthe use of docks 
and slips owned and maintained by the State does not 
violate Const. U.S. art. 1, § 10, which provides that “‘no 
State shall, without the consent of congress, lay any 
duty of tonnage.”—People v. Roberts, Cal., 28 Pac. Rep. 
“689. 

25. CONTRACT—Bankruptcy — Consideration.—When a 
person has been discharged in bankrupt proceedings, 
and afterwards gives his note to a creditor for a claim 
on his schedule, the moral obligation to pay is a suffi- 
cient consideration for the note.—Succession of Andrieu, 
La., 10 South. Rep. 388. 


26. CONTRACTS—Part Performance. — Where a person 
employed to move a building and place it upon a cer- 
tain city lot is prevented by the city from fulfilling his 
contract because no permission to place the building 
on said lot has been obtained from the city officers, he 
is nevertheless entitled to recover for the services act- 
ually rendered by him in attempting to move the build- 
ing.— Theobald v. Burleigh, N. H., 23 Atl. Rep. 367. 

27. CONVERSION—Evidence.—In an action for conver- 
sion, defendant cannot justify a sale of plaintiff’s prop- + 
erty, and a conversion of the proceeds, on the ground 
that he mentioned to the purchaser that this property, 
with other articles, did not belong to him, where the 
purchaser testifies that all the articles mentioned as 
not to be sold were excepted in the bill of sale.—BSaker 
v. Lothrop, Mass., 29 N. E. Rep. 643. 


28. COPYRIGHT — Photographs. — A photograph of a 
woman and child, with the child’s fingers in its mouth, 
taken by the photographer after arranging them in 
positions best calculated, in his judgment, to produce 
an artistic effect, is subject to copyright.—Falk v. Brett 
Lithographing Co., U. 8. C. C. (N. Y.), 48 Fed. Rep. 678. 

29. CORPORATIONS—Liabilities of Stockholders.—Arti- 
cle 10, § 3, of the constitution, providing that “each 
stockholder in any corporation (excepting those organ- 
ized for the purpose of carrying on any kind of manu- 
facturing or mecbanical business) shall be liable to the 
amount of stock held or owned by him,” is self-execut- 
ing, and creates an individual NMability on the part of 
the stockholder for corporate debts to an amount equal 
to the amount of stock held or owned by him.— Willis v. 
St. Paul Sanitation Co., Minn., 50 N. W. Rep. 1110. 

30. CORPORATIONS — Powers of Directors.—When the 
board of directors sells the property of the corporation 
to one ofthe members ofthe board to pay debts, it 
must appear that there was a necessity forthe sale; 
that the property was bought by the director in open 
market, ata fair price, without any undue advantage 
over the corporation, in good faith, and without the 


slightest unfairness.— Crescent City Brewing Co. v. Flanner, 
La., 10 South. Rep. 384. 

31. CORPORATIONS—Stockholders—Sequestration Pro- 
ceedings.—The individual liability of stockholders for 
corporate debts may be enforced in- a sequestration 





proceeding against the corporation under Gen. St. 1878, 
ch. 76, upon the application or complaint of any cred- 
itor who has become a party to the proceedings.—Mc- 
Kusick v. Seymour, Sabin ¢ Co., Minn., 50N. W. Rep. 1114. 

32. CourTs — Constitution of Supreme Court.—Under 
Const., art. 4, § 2, providing that the supreme court 
shall consist of a chief justice and two associate justices, 
“any two of whom shall constitute a quorum,” when 
the chief justice is dead, and, because of the dis- 
qualification of an associate justice by reason of his 
relationship to a party, the governor has, pursuant to 
Const. art. 4,§6, commissioned one, “learned in the 
law’”’ to try and determine the cause, such acting justice 
and the other asscoiate justice constitute a quorum of 
the court, and are competent to exercise its powers.— 
Williams v. Benet,8 Car., 148. E. Rep. 311. 

33. COVENANTs — Party-walls. — An agreement under 
seal between adjoining lot-owners, for themselves, 
their heirs and assigns, acknowledged and recorded, 
and providing that either party might build a party- 
wall, one-half on the land of each, and that whenever 
the other party used the wall so built he or she should 
pay one-half the cost of its erection, is a covenant run- 
ning with each lot.—King v. Wight, Mass., 29 N. E. Rep. 
644. 

34. CREDITOR’s BILL—Receivers.—Before the entry of 
judgment and return of execution unsatisfied, in a suit 
wherein land conveyed by defendant to his son was 
attached, and the son garnished, plaintiff cannot main- 
tain a creditors’ bill asking for a receiver of the land.— 
Clark v. Raymond, Iowa, 50 N. W. Rep. 1068. 

35. CRIMINAL Law — Delay of Trial.—Gen. St. § 2323, 
providing that where a person committed for treason 
or felony, on his petition in open court to be brought to 
trial, is not indicted and tried the second term after his 
commitment, he shall be discharged from imprison - 
ment, applies only to persons who are in actual custody 
—State v. Williams, 8. Car., 148. E. Rep. 309. 

36. CRIMINAL Law — Vagrancy.—Comp. Laws, ch. 53, 
§ 1, provided that vagrants, and “all persons who have 
no visible calling or business to maintain themselves 
by, should be deemed disorderly persons. Acts 1883, p. 
141, in amending that section,-omitted the clause in 
relation to persons having no visible calling: Held, 
that the intention was to exclude from the definition of 
“disorderly persons” those oot having a visible calling 
or business.—Jn re Jordan, Mich., 50 N. W. Rep. 1087. 


37. CRIMINAL PRACTICE—Attorney’s Fees.—In absence 
of express statutory authority, the fees of counsel! act- 
ing as counsel for accused, in obedience to an assign - 
ment by the court, cannot be taxed as costs to be paid 
by the parish.— State v. Simmons, La., 10 South. Rep. 382 


38. CRIMINAL PRACTICE—False Pretenses.—An indict . 
ment for obtaining goods by false pretenses, which sets 
out that a defendant obtained, by false representations, 
certain house mouldings, inside doors, corner blocks, 
and finishing boards for houses, of the value of $500, 
contains a sufficient description of the property, and a 
sufficient statement of its value.—Hagerman v. State, N. 
J., 23 Atl. Rep. 357. ° 

39. CRIMINAL PRACTICE — Use of English Language.— 
Defendant was convicted of perjury for testifying false - 
ly in a charge against him for selling a lottery ticket. A 
photographic copy of the ticket was set out in the in- 
formation. It was in Chinese characters, and was not 
translated into English, nor was there any allegation of 
its contents in English: Held, under Pen. Code, § 90 and 
under Const. art. 4, § 24, requiring judicial proceedings 
to be conducted in English, that the court erred in 
overruling defendant’s motion in arrest of judgment.— 
People v. Ah Sum, Cal., 28 Pac. Pep. 680. 

40. CRIMINAL PRACTICE — Using Obscene Language.— 
On a prosecution by affidavit and information for using 
obscence and licentious language in the presence of a 
female, under Rev. St. 1881, § 1995, the language charged 
was not such as to convey a meaning in its nature 
obsene and licentious unless aided by extrinsic 
averments, and the averments did not show in what 
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connection the words were uttered, or that they had 
any local or provincial meaning: Aeld, that the affida- 
vit and information were promptly quashed.—State v. 
Cofing, Ind., 29 N. E. Rep. 615. 

41. DECREE — Want of Service.—In a proceeding to 
open a decree rendered upon constructive service, held 
that, as against the positive affidavits of two of the 
defendants that they had no notice of the pendency of 
the action, the proof to show such notice was insuffi- 
cient, and said defehdants were entitled to make their 
defense.—Gaslin v. Graeter, Neb., 50 N. W. Rep. 1123. 

42. DEED oF GIFT — Delivery.—Where the father di- 
rected the registration of the deed, this would amount 
to a prima facie delivery of it, and it was immaterial that 
the deed was allowed to remain in the register’s office, 
and was not delivered to the daughter, where she was 
incapable of understanding the transaction.—Davis v. 
Garrett, Tenn., 188. W. Rep. 113. ° 

43. DEED—Restriction.—A grantor platted a parcel of 
land into 13 city lots, and conveyed 12 of them by con- 
temporaneous deeds, each of which restricted buildings 
thereon to “first class dwelling- houses only,” except 
that the deed of one lot, which was an irregular corner 
lot, and uvfit for a dwelling, permitted the erection of 
“a store” on it. The remaining lot, which was also an 
irregular corner and unfit for a dwelling, was after- 
wards conveyed without restriction. The grantor owned 
no other land in the vicinity: Held, that the restriction 
was imposed on each lot for the benefit of all the others, 
and was enforceable by each owner against all the 
others.—Hano v. Bigelow, Mass., 29 N. E. Rep. 628. 

44. DEED — Undue Influence. — A Roman Catholic 
woman, old, eccentric, and illiterate, devised certain 
land to her spiritual adviser, a priest. She afterwards 
revoked the will, and by deed, reserving to herself a 
life-estate, conveyed the land as a gift tothe priest, 
who thereupon gave her $1,000,to be expended in im- 
proving the land: Held, thatthe burden was on the 
priest to prove that his grantor was fully apprised of 
the legal effect of her act when she signed the deed, 
and that she was not influenced by her confidential re- 
lations with him, and because ofthe failure of such 
proof the conveyance must be set aside, and the money 
paid by the priest refunded. 20 Atl. Rep. 218, reversed. 
—Corrigon v. Pironi, N. J., 23 Atl. Rep. 355. 


45. DEPOSITIONS—Certificate.—Where a deposition de 
bene esse has been taken upon short notice, under sec- 
tion 25 of the act concerning evidence (Revision, p. 382), 
the reasons for the taking of the same, and the require- 
ment of the commissioner in respect to the notice, 
together with a copy ofthe notice itself, can appear 
only by the certificate of the commissioner. Oral proofs 
offered before the trial court were properly rejected.— 
Chase v. Garretson, N. J., 23 Atl. Rep. 353. 

46. DOWER — Assignment — Partnership Property.— 
Real estate purchased with partnership funds for part- 
nership purposes is so far considered as personalty as 
not to be subject to dower; and where the report of 
commissioners assigning dower describes the land as 
“partnership property,” it will be presumed, in the 
absence ofa showing to the contrary, that the land 
was so purchased, and the widow cannot complain that 
the assignment of dower therein was not properly 
made.—Parrish v. Parrish, Va.,14 8. E. Rep. 325. 

47. DRAINAGE DISTRICT — Right of State to Amend 
Charter.—A drainage district is not a private corpora- 
tion, and the legislature does not, therefore, impair the 
obligation of a contract by amending its charter.— 
Smith v. People, 1l)., 29 N. E. Rep. 676. 

48. EASEMENT—Construction.—Permission to enter on 
land through which a brook flows for the “purpose of 
digging outa brook and laying sewer or drain pipes 
through said land” gives no right to lay such pipes 
anywhere on such land except in the brook.—Atkins v. 
Thompson, Mass., 29 N. E. Rep. 627. 

49. EJECTMENT- Evidence.—In an action of ejectment 
brought against the grantee of a purchaser at a judi- 
cial sale made in an action of foreclosure, it is competent 





for the plaintiffs in the ejectment action to show that 
the mortgage was a forgery, and that the persons pur- 
porting to have executed the same were not served by 
process in the foreclosure suit.—Pray v. Jenkins, Kan., 
28 Pac. Rep. 716. 

50. EMINENT DOMAIN — Compensation—Evidence.—In 
an action to condemn Jand for a reservoir site, it is not 
proper for defendant to ask one of her witnesges on 
direct examination how much plaintiff paid for cer- 
tain other tracts of land, or to inquire as to the amount 
offered, since such questions are only admissible by 
Way of cross-examination to test the fairness of the 
witness’ opinion in regard to the value of the property 
involved in the action. — Spring Valley Water. Works v. 
Drinkhouse, Cal., 28 Pac. Rep. 681. 

51. EMINENT DOMAIN— Procedure on Appeal. — Upon 
an appeal from a proceeding to condemn aright of 
way for a railroad, testimony of the amount awarded 
by the commissioners is not admissible in evidence; 
and a statement made by the court in its charge to the 
jury, informing them of the amount so awarded by the 
commissioners, is unwarranted and erroneous.— Chi- 
cago, K. ¢ N. Ry. Co. v. Broquet, Kan., 28 Pac. Rep. 717. 

52. EQuiry — Multiplicity of Suits.—- Where a great 
number of persons, under an inchoate grant from 
Mexico, claimed the right to possess land, and sought 
to take possession, irrigate, and improve the same, a 
court of equity has jurisdiction in a suit by the right- 
ful owners to restrain such possession and improve- 
ment, such owners not having an adequate remedy at 
law, without a multiplicity of actions and payment for 
such improvements pursuant to Comp. Laws. 1884, § 
2270.— Waddingham v. Robledo, N. Mex., 28 Pac. Rep. 663. 


53. EVIDENCE—Written Contract— Contemporaneous 
Writing. — A person depositing money in a bank ac- 
cepted from the cashier a certificate of deposit, which 
made no mention of interest, but with a verbal agree- 
ment that interest should be paid. The cashier at the 
same time indorsed a memorandum of the rate of in- 
terest on the stub from which the certificate was taken: 
Heid, that the stub should be read with the certificate, 
as evidence of the entire contract.— Thomson v. Beal, U. 
8. C. C. (Mass.), 48 Fed. Rep. 614. 


54. EVIDENCE OF CUSTOM.—In an action on a note 
executed by defendants, and payable at “First Nat. La 
Fayette, Ind.,” and assigned to plaintiff before matur- 
ity, it was admissible to show by extrinsic evidence 
that the words, “First Nat., La Fayette, Ind.,’”’ had ja 
definite and settled meaning in the neighborhood 
where the notes were payable, and meuant First Na- 
tional Bank of La Fayette, Ind., and the proof of such 
usage or custom, whereby, the words were so used, 
need not be co extensive with the State.— Lane v. Union 
Nat. Bank of Massilion, Ohio, Ind., 29N. E. Rep. 613. 


55. EXECUTION—Validity.—Where, after an execution 
which has been returned satisfied is adjudged void, the 
judgment creditors sues out scire facias to obtain an 
alias execution, under Gen. 8t. ch. 103, § 22, which pro- 
vides that another execution may be issued for the 
amount then due on the original judgment without. 
interest, an alias execution issued for the amount due 
on the judgment, together with interest thereon, is 
void.—Haskeli v. Littlefield, Mass., 29 N. E. Rep. 626. 

56. FEDERAL PRACTICE—Following State Statute.—The 
constitution of Iowa perpetuates the distinction be- 
tween law and equity jurisdiction, but the State stat - 
ute provides that, if an error is made in the form of an 
action, it shall not cause an abatement thereof, but the 
cause shall be transferred to the proper docket: Held, 
that the United States circuit court, sitting in Iowa, 
should follow this practice, and, upon sustaining a de- 
murrer to a bill in equity on the ground that the com- 
plainant had an adequate remedy at law, would per- 
mit the cause to be transferred to the law docket, with 
leave to amend the pleadings, if necessary.— United 
States Bank v. Lyon County, U.8. C. C. (Iowa), 48 Fed. 
Rep. 632. 

57. GAMING.—Money loaned for the purpose of start- 
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ing a faro-bank is not within the meaning of Gen. St. 
1883, § 850, declaring void all promises to pay gaming 
losses or money “advanced at the time or place of such 
play to any persons so gaming or betting.””—Longnecker 
v. Shields, Colo., 28 Pac. Rep. 659. 


58. GUARDIAN — Removal. — On a petition for the re- 
moval of a guardizn as unsuitable for the position, evi- 
dence of acts after filing the petition, and before the 
hearing, which tended to show his fitness at the time 
the petition was filed, was competent. — Gray v. Parke, 
Mass , 29 N. E. Rep. 641. 

59. HigHways—Compensation.— Before a county can 
appropriate lands to public use for a public road, it 
must provide for the payment of damages for the right 
of way, either by the appropriation of money from the 
proper fund for that purpose, or the levy of sufficient 
taxes to pay the damages, upon which a warrant may 
be drawn. In either case the compensation must be 
sure,and the land owner may enjoin the use of his 
property by the public until such compensation is 
made. — Zimmerman v. Kearney County, Neb., 50 N. W. 
Rep. 1126. 

60. HOMESTEAD—Highway.—Ths owner of a strip of 
land, whose acts have been such asto estop him from 
denying that itis a public road, and have induced the 
public to use it as such, and have caused the officers of 
the township and the overseer of the road-district in 
which it is situate to work and improve it, is entitled 
to hold as a homestead a tract of land on both sides of 
such strip of land, consisting of less than 30 acres.— 
Griswold v. Haffaker, Kan., 28 Pac. Rep. 696. 


61. HUSBAND AND WIFE— Bank Deposit. — Where 
money deposited in a savings bank in the name of a 
married woman is claimed by her husband after her 
death as his property, evidence that at different times 
he had given her money, telling her to save it for him, 
is insufficient to rebut the presumption that the money 
belonged to the wife. — Inre Qualters’ Estate, Pa., 23 Atl. 
Rep. 348. 

62. INSURANCE — Conditions. — Defendant insured a 
house and barn and certain personal property therein 
and on the premises, the policy containing a provision 
that, “if the property shall hereafter become mort- 
gaged or incumbered, this policy shall be null and 
void:” Held, thatthe words “the property” meant all 
the insured property, and a mortgage of a part thereof 
was nota violation of the conditions of the policy.— 
Phenix Ins. Co.of Brooklyn, New York, v. Lorenz, Ind., 
29 N. E. Rep. 604. 

63. INSURANCE PAYABLE TO MORTGAGEE. — Where a 
fire insurance company, by the direction of the in- 
sured, indorses on his policy an agreement that it will 
pay the loss, if any, to the mortgagee of the property, 
und the policy provides that at the request of either 
party the loss shall be fixed by arbitrators, and the 
amount so fixed shall be binding on the parties, the 
mortgagee is not bound by the result of an arbitration 
entered into between the insured and the company.— 
Bergman v. Commercial Union Assur. Co., Ky., 18 8. W. 
Rep. 122. 

64. JUDGMENT. — When a party seeks to set asidea 
judgment rendered against him, which is regular on 
its face, on the ground that he has a meritorious de- 
fense to the action, he must plead the facts con- 
stituting such alleged defense.— Hughes v. Housel, Neb., 
50 N. W. Rep. 1127. 

65. JUDGMENT—Assignment.— Where it appeared that 
asurety ona debtfor which judgment was rendered 
paid to the clerk of court the amount necessary to 
satisfy the judgment, but not with the intent to pay the 
judgment, but for the purpose of procuring an assign- 
ment ofitto his wife, and the creditor thereupon as- 
signed the judgment, such assignment is valid.—Anglo- 
American Land Mortg. g Ag. Co. v. Bush, Iowa, 50 N. W. 
Rep. 1063. 

66. JUDGMENT BY CONFESSION. — Where a note and 
power of attorney to confess judgment are in- 
cluded in one instrument, the fact that the blank 





spaces in which the person giving the power should be 
indicated are left unfilled does not invalidate the 
power which will be considered as given by the maker 
of the note.— Packer v. Roberts, I11., 29 N. E. Rep. 668. 

67. JUSTICE—Jurisdiction. — In ap action commenced 
and tried before a justice of the peace, then appealed 
and tried in the district court, it is too late to raisea 
question of jurisdiction in this court, based upon a con- 
struction of the pleadings different from that on which 
the case was tried in the courts below.— Wood v. Wood, 
Kan., 28 Pac. Rep. 709. 

68. JUSTICE OF THE PEACE — Judgment. — In the ab- 
sence of statutory authority, a justice of the peace 
has no power to set aside a judgment against defend- 
ant rendered by default after personal service of the 
summons. — American Building G Loan Ass'n v. Fulton, 
Oreg., 28 Pac. Rep. 636. 

69. LIBEL — Defendant published an article on the 
death of plaintiff's husband, representing that a post 
mortem examination showed that he possessed both 
male and female organs. Plaintiff demanded a re- 
traction whereupon defendant published an article en - 
titled, “He wasa man. At least his wife says he was. 


‘Doctors are doubtful; and representing plaintiff as 


saying that “she had not the least doubt — that there 
was not the least question — that her husband was a 
perfectly formed man, with all masculine powers:” 
Held, that the publication was libelous on its face.— 
Allen v. News Pub. Co., Wis.,50 N. W. Rep. 1093. 

70. LIEN ON PERSONAL PROPERTY.— Under Civil Code, 
§ 3052, which provides that any person who “makes, 
alters, or repairs” any article of personal property, at 
the request of the owner, has a lien on the same for his 
reasonable charges, and may retain possession until 
the charges are paid, a person who under contract 
manufactures ties for the owner on the latter’s land 
has a lien thereon, and can recover the ties or the 
amount of his lien from a constable who, without bis 
consent, takes the ties on execution against the owner. 
Douglass v. McFarland, Cal., 28 Pac. Rep. 687. 

71. MALICIOUS PROSECUTION — Probable Cause.—In 
case reputable citizens are wantonly and illegally ar- 
rested and incarcerated in jail on “trumped up” and 
purely gratuitous charges of grave crimes committed, 
and that thereafter the p tor conf se that his 
only purpose was to procure immunity from prosecu- 
tion for his brother for the same offense, the prosecu- 
tion is malicious, and without probable cause, and 
damages should be awarded.—Pace v. Awbrey, La., 10 
South. Rep. 381. 

72. MANDAMUS TO JUSTICE—Appeal-bond.—Where an 
appeal-bond is tendered to a justice of the peace with- 
out any justification by the sureties thereon, and the 
justice is unacquainted with them or with their qualifi- 
cations, and objects to their sufficiency, it is the duty 
of the party presenting the bond to saitisfy the justice 
by affidavit or other proof of their qualifications; and 
when this is not done, and the bond is not approved, 
the justice will not be compelled by mandamus to ap- 
prove the bond after the expiration of the time for ap- 
peal, although it then appears that the sureties first of- 
tered possessed the requisite statutory qualifications.— 
Chicago, K. ¢ N. Ry. Co.v. Marshall, Kan., 28 Pac. Rep. 
701. 

73. MORTGAGES—Removal of Buildings.—Where, after 
the execution of a mortgage on a lot and the buildings 
thereon, the buildings are removed to another lot with- 
out the mortgagee’s consent, the mortgagee, or a bona 
jide assignee of the mortgage, does not lose his lien 
thereon, as against one claiming under a sale and con- 
veyance by quitclaim deed from the mortgagor, thougb 
such purchaser may have had no kndwiedge that the 
buildings were so removed. — Partridge v. Hemenway, 
Mich., 50 N. W. Rep. 1084. 

73. MUNICIPAL CORPORATIONS — Control of Streets. — 
Under Civil Code, § 465, conferring authority on rallroad 
companies to lay their tracks on any highway or street 
subject to the condition of section 470, that the righ¢ 
to do so within any incorporated city or town must be 
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granted by a two-thirds vote of the municipal author- 
ity from which the right must emanate, a board of 
trustees of an incorporated town may grant the use of 
the streets to arailroad for a side track.— Town of Ar- 
catav. Arcata ¢ M. R. R. Co., Cal., 28 Pac. Rep. 676. 


75. MUNICIPAL CORPORATION—Defective Sidewalks— 
Injuries.—If a municipal corporation knowingly permits 
a way ox walk constructed upon one of the streets by 
a private person, and designed for the use of the pedes- 
trians, so remain and be so used, the authorities by 
their official acts inviting and inducing such use, the 
duty devolves upon the corporation to keep the way in 
proper repair as a sidewalk ; and it is of no consequence 
that such way or walk was built of earth, instead of 
the usual materials.—Graham v. City of Albert Lea, Minn., 
50 N. W. Rep. 1108. . , 

76. MUNICIPAL CORPORATIONS — Defective Streets.— 
Where a horse, while being driven along a street, is so 
frightened by a pile of stones on one side of the road 
as to pass out of his driver’s control, and bring the ve- 
hicle in contact with another pile of stones, on the op- 
posite side of the road, and, becoming more frightened 
at the sound of the wheel grating against the stones, 
he trots fast a short distance, and then breakes into a 
run, and while attempting to turn a corner 428 feet from 
the stone-pile, in order to get to his stable, upsets the 
vehicle, it is proper to submit tothe jury the question 
whether the grating of the wheel against the stones was 
the direct cause of the accident.— Bowes v. City of Bos- 
ton, Mass., 29 N. E. Rep. 633. 


77. MUNICIPAL CORPORATION — Ordinances — Water- 
works.—Code, § 471, confers upon cities the power to 
erect water- works when a majority of the voters of the 
city shall approve the same at an election: Held that, 
although the provisions of the constitution vesting the 
legislative authority of the State in the general assem- 
bly do not allow the assembly to submit to 
the people the proposition whether an act shall 
become the lawor not, this restriction does not ap- 
ply to the action of city councils; and an ordinance 
therefore providing for the establishment of water- 
works, as allowed by said section, is not void, although 
it is passed before the approval of the voters, and its 
taking effect is made to depend thereon.— Taylor v. Mc- 
Fadden, Iowa, 50 N. W. Rep. 1070. 


78. MUNICIPAL IMPROVEMENTS—Defective Drainage.— 
In an action against defendant city for damages for 
overflowing plaintiff's premises the complaint alleged 
that defendant unlawfully dug along-side plaintiff's 
house, in a public alley, a hole, and caused to be drained 
therein the water falling and flowing upon said alley, 
without providing any outlet therefor, thereby causing 
said hole to fillup with water, and overflowing plaint- 
iff’s cellar, etc.: Held, thatthe complaint sufficiently 
showed that the city was engaged in a municipal un- 
dertaking from which the alleged injury resulted.—City> 
of New Albany v. Ray, Ind., 29 N. E. Rep. 611. 

79. NEGOTIABLE INSTRUMENTS—Bona Fide Parchaser. 
—Where acomplaint on a negotiable note alleges that 
plaintiff in good faith purchased the same for a valu- 
able consideration, it is no defense to set up a failure of 
the original consideration of the note without averring 
notice thereof on the part of plaintiff, and such defense 
may be striken from the answer.—Rand v. Pantagraph 
Stationery Co., Colo., 28 Pac. Rep. 661. 

80. NEGOTIABLE INSTRUMENT — Indorsement.—Where 
C, a stranger to a promissory note, takes the same from 
H, one of two makers, with an indorsement plainly 
written thereon: “Paid by H this September 5, 1882, 
{which is the date of maturity], and transferred to C.” 
“Without recourse. H,”’—and there is no mistake or 
fraud in the transaction, H is relieved from liability on 
the note to C or to his assignee.—Cross v. Hollister, Kan., 
28 Pac. Rep. 693. 


81. PARTY- WALLS—Use. — Act April 8, 1872 (P. L. 986) 
relating to the tearing down and replacing of an exist- 
ing party-wall and providing that the adjoining owner 
shall not use the said wall by building into or against 





it, or by using it “for any new building,” until he shall 
have paid a portion of the cost, does not make him lia- 
ble to pay until he begins to make a new use of the 
wall, and the mere replacing of his beams in the wall 
as they had been in the old wall is not such a use, but 
a continuance of the old use.—Hoffstot v. Voight, Pa., 28 
Atl. Rep. 351. 

82. PHYSICIANS—Revocation of UCertificate.—Act Feb. 
28, 1889, § 4 (Laws 1889, p. 175), providing that the board 
of medical examiners may revoke a certificate of a 
physician for unprofessional, dishonest, or immoral 
cnnduct, and that, in all cases of revocation, the appli- 
cant may appeal to the district court, does not give the 
board power to revoke a certificate without reasonable 
notice to the physician of the charge against him, and 
the time and place of trial.—State v. Schultz, Mont., 28 
Pac. Rep. 643. 

83. PRESUMPTION—Proof of Death.—Evidence that a 
married man, drawing a pension, had left his family, 
and had not been heard of, either by his family or the 
officers of the pension department, for more than 20 
years, is sufficient proof of his death.—Marden v. City of 
Boston, Mass., 29 N. E. Rep. 588. 


84, PRINCIPAL AND SURETY—Chattel Mortgage. —The 


surety on a promissory note given for the purchase of 
personal property to whom the property was delivered 


«by the maker, has right to retain the possession of 


said property against a chattel mortgagee, to whom 
the maker of said note executed a chattel mortgage 
while in temporary possession of the property by per- 
mission of the pledgee.—Clare v. Agerter, Kan., 28 Pac. 
Rep. 694. 

85. PUBLIC Lanps—Homestead—Relinquishment.—One 
who had entered certain land asa homestead filed in 
the land-office a writing, signed by him, which stated 
that he relinquished all his right and title to said land 
in favor of another person: Held, that the filing of such 
relinquishment restored the land at once to the public 
domain, although the land-officers did not cancel the 
entry until 18 years afterwards, and though there was, 
at the time it was filed, no act of congress in regard to 
voluntary relinquishments.—Keane v. Brygger, Wash., 28 
Pac. Rep. 653. 

86. RAILROAD COMPANIES—Eminent Domain.—A rail- 
road to be built solely for the private use of the con- 
trolling stockholder in conveying tan-bark from a cer- 
tain tract of lands to his mills is not entitled to exercise 
the right of eminent domain, though the company is 
organized under Act Pa. April 4, 1868, which provides 
for the formation and regulation of public railroad 
companies.— Weidenfeld v. Sugar Run R. Co.,U.8.C.C. 
(Pa.), 48 Fed. Rep. 615. 

87. RAILROAD COMPANIES — Injuring Stock. — Under 
Hill’s Code, § 4044, making railway companies liable for 
killing or injuring stock on or near their unfenced 
tracks, “whenever such killingor injury is caused by 
any moving train or engine or carson such track,” it 
is sufficient, where a horse getting on an unfenced 
track is chased by the train to a trestle, and there falls, 
and is injured, if the moving train caused the injury, 
whether there was actual collision or not.— Meeker v. 
Northern Pac. R. Co., Oreg., 28 Pac, Rep. 639. 

88. RAILROAD COMPANIES—Killing Stock.—A railroad 
company who3e servants, without gross or willful neg- 
ligence, run an engine over a hog which is running at 
large, contrary to the provisions of Gen. St. § 3176, is 
not liable in damages, although section 2804 provides 
that every railroad company shall be liable in damages 
to the owner of any domestic animal killed or injured 
by itsjtrains.—Denver ¢ R. G. R. Co. v. Stewart, Coio., 28 
Pac. Rep. 658. 

89. RAILROAD COMPANIES—Street Railway.—A street 
railway company which is authorized by the city of 
New Orleans to enter upon the tracks of another, must, 
before so doing, make compensation to that company. 
—Canal ¢ C. R. Ca. v. Orleans R. Co., La., 10 South. Red 
389. 


90, RAILROAD COMPANIES —Use of Streets for Tracks.— 
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Where plaintiff’s lot lies on the west side of a street 
which runs north and south in the city of M, and de 
fendant’s railroad tracks occupy a porti)n of the street 
east of the center line, since none of plaintiff's land is 
taken, he cannot recover damages from defendant, un 
less authorized by Laws 1889, ch. 255.—Sinnott v. Chicdgo 
§ N. W. Ry. Co., Wis., 50 N. W. Rep. 1097. 

91, REMOVAL OF CaUSES—Diverse Citizenship.—Under 
the removal! act of 1887, § 2, cl. 4, any defendant who is 
a citizen of another State may remove the cause, not- 
withstanding that his co-defendants are citizens of the 
State in which the action is brought.—Hall v. Chatta 
nooga Agricultural Works, U. 8. C. C. (Tenn.), 48 Fed. Rep. 
599. 

92. REMOVAL OF CAaUSES—Federal Question.—An act- 
ion ina State court, based upon an allegation that the 
defendant, in operating its quartz-mill, by means of a 
water-right claimed by it, has poured over the com 
plainant’s lands a quantity of tailings and debris, only 
questions the defendant’s right to so use the land, and 
does notinvolve any right secured by Rev. St. U.S. §§ 
2339, 2340, which declare that vested water-rights shall 
be protected, and all patents granted and pre-emption 
or homesteads allowed shall be subject thereto; and 
hence the cause is not removable to a federal court on 
on the ground that it involves a right secured by the 
laws of the United States.—ln re Helena § Livingston 
Smelting $ Reduction Co.; U.S. C. C. (Mont.), 48 Fed. Rep. 
609. 





938. REMOVAL OF CAUSES—Mandamus.—As the federal 
circuit courts have no jurisdiction in mandamus except in 
aid of jurisdiction previously acquired, an original pro- 
ceedining mandamus, brought upon the relation of a city 
to compel certain railroads tojlower the grade of astreet 
crossing, is not removable thereto from the State court 
at the instance of anon resident defendant.—State v. 
Columbus ¢ Xenia R. Co., U.S.C. C. (Ohio), 48 Fed. Rep. 
626. 

94. REMOVAL OF CAUSES — Petition in State Court.— 
When the petition for the removal of a cause on the 
ground of diverse citizenship is not filed inthe State 
court before the answer day fixed by the State laws, as 
required by the express terms of section 3 ofthe re- 
moval act of 1887 (as amended by Act Aug. 13, 1888), the 
cause must be remanded; and the fact that no advant- 
age could be taken of the default of answer in the State 
court, because the suit was a joint one against the de- 
fendant and another, who had not been served, is 
immaterial.—Davis v. Tillotson, U. 8. C. C. (Ohio), 48 Fed. 
Rep. 606. 


95. REMOVAL OF CAUSES — Separable Controversy.— 
In a suit in a State court between citizens of the State 
to foreclose a mortgage, a non resident, who was made 
aparty defendant on the ground that he claimed some 
interest in the property, filed a cross-bill alleging that 
the mortgage was fraudulent and void, and praying a 
decree to set it aside: Held, that the matters set forth 
were purely matters of defense, which might properly 
have been set up by answer, and hence the issues were 
subordinate to and inseparable from the main contro 
versy, and the non resident defendant was not entitled 
to remove the cause to a federal court.—Maish v. Bird, 
U. 8. C. C. (Iowa), 48 Fed. Rep. 607. 

96. REMOVAL OF CAUSES—Time of Filing Petition.—As 
the removal act requires the petition to be filed ator 
before the time “defendant is required by the laws of 
the State” to answer, the filing of a demurrer, instead 
of an answer, as allowed by Comp. St. Mont. p. 81, § 87, 
does not enlarge the time for filing the petition; for the 
allowance of an answer after demurreris within the 
discretion of the court, and is not in accordance with 
any provision of law.—McDonald v. Hope Min. Co., U.S. 
C. C. (Mont.), 48 Fed. Rep. 593. 

97. REMOVAL OF Causts — Time of Filing Petition.— 
Under Comp. St. Mont. p. 88, § 115, which provides that 
in case the complaint is amended as of course, pur 
suant to the right given by that section, defendant shall 
answer within 10 days after the amended complaint is 





served on him, where defendant waives service by de 
murring to the amended complaint, the time for him to 
answer, and hence the time to file a petition for removal, 
is within 10 days after such waiver.— Martin v. Carter, U. 
8. C. C. (Mont.), 48 Fed. Rep. 596. 

98. REPLEVIN BonpD — Valuation of Property.—Where 
the sheriff, in taking a replevin bond under the Illinois 
statute, adopts the valuation of the property as alleged 
in the affidavit and writ, both the principal and his 
sureties are bound thereby, and,in an action on the 
bond, are estopped to allege a less value.— Vulcan Iron- 
Works v. Cyclone Steam Snow. Plow Co., U. 8. C. C. (Minn.), 
48 Fed. Rep. 652. 

99. SALES — Rescission. — The purchasers of certain 
lumber, being unable to pay for it, gave the sellers a 
writing, whereby they agreed “to return the same,”’ 
and “to hold for them in our yard and mill, subject to 
their order;” whereupon the sellers marked their 
names upon the same: Held that, as against judgment 
creditors of the purchasers, the lumber became the 
property of the sellers. — Ayers v. McCandless, Penn., 
23 Atl. Rep. 344. 

100. STATE INVESTMENTS — Improvements — Swamp 
Lands.—Where one under contract with the State under 
an act of the legislature for the public improvements 
obtained the right to make selection from certain swamp 
landsin payment thereof, it was no fraud on the State 
that he selected the most valuable lands.— State v. Spar- 
row, Mich., 50 N. W. Rep. 1088. 


101. TAXATION OF NATIONAL BANKS—Federal Question. 
—A bill to enjoin the collection of taxes assessed against 
a national bank and against the stockholders on their 
shares, on the grounds that the taxation was double, 
that the stockholders were not allowed to set off debts 
against the valuation of their shares, and that the board 
of equalization illegally increased the assessment, 
raises the federal question of the validity of the tax, 
under Rev. St. U.S. § 5219, prescribing the method in 
which national bank shares may be taxed.—Siour Falls 
Nat. Bank v. Swenson, U.8. C.C. (S. Dak.), 48 Fed. Rep. 
621. 

102. TaX SALE—Certificate Holder.—Where a county 
treasurer accepts in payment for lands sold for taxes a 
ditch certificate, andis afterwards sued under Kev. St. 
§ 6465, which makes him liable to the holder of the cer 
tificate of sale when he sells lands for taxes which were 
previously paid, he is not estopped to show that he had 
no authority to receive the ditch certificate, and that it 
was not a cash payment.— Baldwin v. Shill, Ind., 29 N. E. 
Rep. 619. 

103. TENANCY IN COMMON — Rent.--In an action on a 
lease for rent by the widow of the deceased lessor, the 
complaint showed that deceased left plaintiff and four 
children as sole heirs; that by his will he gave pecu. 
niary legacies tothe children, and the residue of bis 
estate to plaintiff; that no executor was named; and 
that the legacies and debts had been paid; and that, 
therefore, no administration was necessary: Held that, 
as the heirs were tenants in common, any one of them 
could sue for his proportion of the rent, and there was 
no defect of parties plaintiff.— Bowser v. Cor, Ind., 29 N. 
E. Rep. 616. 


104. TRIAL—Competency of Jurors.—On his voir dire a 
juror testified that he had an opinion on the matter in 
controversy which he could disregard, and try the case 
on the law and the evid His opinion was a loose, 
hesitating one, formed from reading the newspapers, 
and from hearing persons talk about the matter: Held, 
that the challenge to such juror was properly overruled. 
—Kumili v. Southern Pac. Co., Oreg., 28 Pac. Rep. 637. 

105. TRIAL — Jury Trial—City Ordinance.—Where de- 
fendant is prosecuted undera city ordinance for an 
offense which is declared a misdemeanor by the city 
charter and Penal Code, he is entitled to a jury trial, 
under Pen. Code, § 1042, providing that issues of fact in 
criminal cases must be tried by a jury unless the right 
be waived in cases not amounting to felony.— Taylor v. 
Reynolds, Cal., 28 Pac. Rep. 688. 
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106. TRIAL — Misconduct ot Jury—Average Verdict.— 
A verdict obtained by averaging the estimates of the 
individual jurors, in pursuance of an agreement to be 
bound by the result, must be set aside.—Pawnee Ditch 
§ Improvement Co. v. Adams, Colo., 28 Pac. Rep. 662. 

107. TRIAL—Right to Open and Close.—Under Cir. Ct. 
Rule 59, which provides that where defendant by his 
pleadings admits plaintiff’s cause of action, and relies 
wholly on an affirmative defense, defendant is entitled 
to open and reply, where the complaint ona note al- 
leged the execution and non payment by defendant 
and ownership by plaintiff, and the answer, admitted 
the execution, but alleged that it was executed by mis- 
take, setting up the circumstances under which it was 
executed, the refusal to allow defendant to open and 
close the case on the trial was error.—Addison v. Dun- 
can, 8. Car., 148. E. Rep. 305. 

108. TRIAL — Written Instructions.—Code 1884, § 3672, 
provides that onthe trial of civil cases it shall be the 
duty of the judge, on the request of either party, to 
reduce every word in his charge to writing before de- 
livering it to the jury, and all subsequent instructions 
shall in like manner be reduced to writing before being 
delivered: Held, that this statute is imperative, and 
applies to oral statements by the judge to the jury, 
before delivering his written charge, as to their duty to 
try the cause on the sworn testimony.—Equitable Fire 
Ins. Co. v. Trustees C. P. Church, Tenn., 18 8S. W. Rep. 121. 

109. TRUST AND TRUSTEE — Sale of Land.—Where two 
trustees appointed fo sell lands could not agree, after 
sale, astothe security to be given by the purchaser, 
and each reported, and the matter in question between 
them was submitted tothe court on such reports and 
the answer of the purchaser, it was notan abuse of 
discretion forthe court to order the purchaser to give 
security satisfactory to, and to be approved by, only 
one of the trustees.—Hopper v. Williams, Md., 23 Atl. Rep. 
352. 

110. VENDOR AND VENDEE — Executory Contract.— 
Where atownship board, pursuant to a vote of the 
town to purchase a town hall site, passes a resolution 
to accept an offer of certain land at a stated price, and 
the vendor makes a deed thereto, and the board passes 
a resolution that an order to be drawn in the vendor’s 
favor for the price, and no other writings are entered 
into and the deed is not delivered and accepted, there is 
no contract, and the vendor cannot compel the supervis- 
or to issue his warrant for the price.— Wilhelm v. Fagan, 
Mich., 50 N. W. Rep. 1072. 

lll. WATER-COURSES — Diversion — Evidence. — The 
owners of a mill receiving part of its power from water, 
and part from steam, sued for loss of water-power, and 
were allowed to show the cost of furnishing an equiva- 
lentin steam-power for the water power taken by de- 
fendants. Defendants were then allowed to show the 
cost of superseding plaintiffs’ engine with one large 
enough to supply allthe power required: Held, that 
the admission of defendants’ evidence was proper to 
aid the jury tocerrectly determine the diminution of 
the market value of the property.—Howe v. Inhabitants 
of Weymouth, Mass., 29 N. E. Rep. 646. 

112. WILLS — Ambiguities.—Where a bequest of $4,000 
“to the Sailors’ Home in Boston” is claimed by the 
National Sailors’ Home and by the Boston Ladies’ 
Bethel Society, both corporations chartered by Mas 
sachusetts, and transacting business in Boston, evidence 
that testator was a prominent Baptist, interested in the 
work of a Baptist church that was represented in the 
management of the Boston Ladies’ Bethel Society, a 
Baptist institution, which had maintained a “Sailors’ 
Home in Boston” since several years prior to testator’s 
death, and prior to the date of testator’s will began the 
creation of the “Sailors’ Home Fund,” which was known 
to the testator, is admissible to show his intention.— 
Faulkner v. National Sailors’ Home, Mass., 29N.E. Rep. 
645. 

113. WILL—Construction.—A testator devised to his 
son J the improvement,rents and use of a certain farm 
for life, and by a subsequent clause of his will devised 





to E the only son of said J “the farm as herein before 
described, subject to the life estate therein given to J 
and subject, also, to the limitation that, ifsaid E die 
without issue, then his devise is to goto other son or 
sons of J if any there should be, and, if not, to the heirs 
of J forever:” Held, that E took an estate tail, and that 
the devise over, if he die without issue, was a remainder 
in expectancy after his estate tail.—Brown v. Addison 
Gilbert Hospital, Mass., 29 N. E. Rep. 625. 

114. WILLS — Construction.—A testator directed that 
his son should have certain real estate, estimated at 
$10,000, $3,000 of which he was to pay to the testator’s 
daughter and her children “in trust.” He then directed 
that the residue of his property should be divided 
equally among his children, and that the said daughter 
and her children should have one share: Held, that 
the daughter was entitled to the absolute fee-simple in 
the devises and legacies to her and her children, and 
that the latter were named merely to indicate the mo 
tive of the gift.— Mosby v. Paul’s Adm’r, Va., 148. E. Rep. 
336. 

115. WILL—Construction.—A testator gave his daugh 
ter the income of a certain house for life, and directed 
executors to allow his daughter $25 per month till she 
was 2l yearsold: Held, that the daughter had no right 
to the possession of the house, as against the executors, 
until she was 21.—Jn re Beilstein, Penn., 23 Atl. Rep. 349. 


116. WILLS—Constr uction.—Testator directed the in 
come of certain property paid to certain nieces during 
their life, and on the death ofany niece to hold the 
share of the deceased niece in trust for two grand 
daughters, with powerin the granddaughters to dis 
pose by will of the property thus held. One niece died 
subsequent to the death of one of the granddaughters 
Held, that one-half of the share of the deceased niece 
passed by the will ofthe deceased granddaughter.— 
Fiske v. Banfield, Mass., 29 N. E. Rep. 636. : 


117. WILL — Construction. — Under a will by which 
property is bequeathed to the testator’s executors in 
trust to sell the same, and pay part ofthe proceeds 
to the children of one who has several children at the 
time of the testator’s decease, children born after said 
decease, but before distribution of the legacy, are not 
entitled to share therein.—Jn re Landwehr’s Estate, Penn., 
23 Atl. Rep. 848. 


118. WILL — Construction.—Under a will devising the 
testator’s property to his wife, who is made executrix, 
“to her use and behoof forever; provided that, if any of 
the or aforesaid shall not have been expended 
by her for her support during her life-time, so much of 
said estate as shall remain unexpended at her decease 
shall be disposed of in manner following,” the wife 
takes such an interest in the estate for her life as gives 
her the right to use it so far as necessary for her rea- 
sonable support, even to the extent of using ft all, but 
for no other purpose.—Chase v. Ladd, Mass., 29 N. E. 
Rep. 637. 

119. WILL—Construction.—Under Pub. St. ch. 127, § 23, 
which provides that where a legacy is given to a child 
or other relative of the testator, and such legatee 
dies before the testator, leaving issue, such issue 
shall take the legacy, unless a different intention 
is manifested by the will, a legacy to all the testator’s 
first cousins is to be divided between the first cousins 
surviving the testator and the issue of those dying 
between the execution of the will and the death of the 
testator; but the issue of first cousins who died before 
the will was made do not share in the legacy.— Howland 
v. Slade, Mass., 29 N. E. Rep. 681. 

120. WILLS—Vested Future Estate.—Under How. St. 
§ 5526, which defines a “future estate,” as ‘“‘an estate 
limited to com in pe jon at afuture day, 
either without the intervention of a precedent estate, 
or the determination, by lapse of time or otherwise, of 
a precedent estate created at the same time,’ a devise 
“forever, after tbe determination of the life estate 
aforesaid,” created a vested future estate.—L’ Htourneau 
v. Henquenet, Mich., 50 N. W Rep. 1077. 








